Schulich School of Law, Dalhousie University

Schulich Law Scholars

OER Texts Open Educational Resources

9-1-2020

International Tax: Tax Treaties

Kim Brooks
Schulich School of Law, Dalhousie University

Follow this and additional works at: https://digitalcommons.schulichlaw.dal.ca/oer_texts

b Part of the Accounting Law Commons, International Law Commons, Taxation-Transnational

Commons, and the Tax Law Commons

Recommended Citation
Kim Brooks, International Tax: Tax Treaties, (Halifax, Nova Scotia, 2020)

This Book is brought to you for free and open access by the Open Educational Resources at Schulich Law Scholars.
It has been accepted for inclusion in OER Texts by an authorized administrator of Schulich Law Scholars. For more
information, please contact hannah.rosborough@dal.ca.


https://digitalcommons.schulichlaw.dal.ca/
https://digitalcommons.schulichlaw.dal.ca/oer_texts
https://digitalcommons.schulichlaw.dal.ca/oer
https://digitalcommons.schulichlaw.dal.ca/oer_texts?utm_source=digitalcommons.schulichlaw.dal.ca%2Foer_texts%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/828?utm_source=digitalcommons.schulichlaw.dal.ca%2Foer_texts%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/609?utm_source=digitalcommons.schulichlaw.dal.ca%2Foer_texts%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/883?utm_source=digitalcommons.schulichlaw.dal.ca%2Foer_texts%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/883?utm_source=digitalcommons.schulichlaw.dal.ca%2Foer_texts%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/898?utm_source=digitalcommons.schulichlaw.dal.ca%2Foer_texts%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:hannah.rosborough@dal.ca

Table of Contents

Introduction to the Principles of International Taxation
Principles of International Taxation - Bibliography

Overview of Tax Treaty Structure
Overview of Tax Treaty Structure and Model Tax Treaties — Bibliography

Introduction to Tax Treaty Interpretation
Income Tax Conventions Interpretation Act
Vienna Convention on the Interpretation of Treaties

Article 1

Article 2

Article 3

Article 4

Article 5

Article 6

Article 7

Article 8

Article 9

Article 10

Article 11

Article 12

Article 13

Article 14

Article 15

Article 16

Article 17

Article 18

Article 19

Article 20

Article 21

Article 22

Article 23

1.1
1.1.1
1.2
1.2.1
1.3
1.3.1
1.3.2
1.4
1.5
1.6
1.7
1.8
1.9
1.10

1.12
1.13
1.14
1.15
1.16
1.17
1.18
1.19
1.20
1.21
1.22
1.23
1.24
1.25
1.26



Article 24 1.27

Article 25 1.28
Article 26 1.29
Article 27 1.30
Article 28 1.31
Article 29 1.32
Avrticle 30 1.33
Article 31 1.34
Article 32 1.35
Multilateral Instrument 1.36
The East African Convention 1.37
The Caribbean Community Treaty 1.38
The SAARC Treaty 1.39
The Andean Community Tax Treaty 1.40
OECD BEPS Project 1.41

UN Domestic Resource Mobilization Project 1.42



Introduction to the Principles of
International Taxation

Learning Objectives: You should

1.Be able to explain the underlying principles of international taxation
2. Feel comfortable discussing how those principles inform tax treaty design

International Tax Principles

e Equity

¢ [ndividual equity

¢ Inter-nation equity

¢ Neutrality/Efficiency

e Capital export neutrality

e Capital import neutrality

e Other neutrality concepts

e Administrability

e Source versus residence taxation
e Tax evasion and avoidance

e Sovereignty

e The importance of international taxation
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Overview of Tax Treaty Structure and
Model Tax Treaties

Learning Objectives: You should

1.Have a general understanding of the tax treaty structure and a sense of its historical
roots

Treaty Models

e History of model tax treaties

e The features, structure and purpose of tax treaties

¢ The relationship between tax treaties and domestic law
¢ Introduction to the UN model treaty and commentary

¢ [ntroduction to the OECD model treaty and commentary
e Other tax treaty models

e Case studies

Amendments to the Purpose of the Treaty Models

Before the amendments, the titles and preambles to both the UN and OECD Model Treaties
were worded to provide that tax treaties were developed to prevent double taxation. Both
model treaties have been amended to reflect that tax treaties are also to prevent tax
avoidance or evasion. See the OECD Amendments the UN Amendments.

Overview of Tax Treaty Structure and Model Tax Treaties —
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Introduction to Tax Treaty Interpretation

Learning Objectives: You should

1. Be able to apply different approaches to and cannons of tax treaty interpretation

2. Be confident referring to principles governing international tax treaty
interpretation documents

Treaty Interpretation Principles

¢ |Interpretation of tax treaties
® Vienna Convention
e Case studies
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Article 1: Persons Covered

Learning Objectives: You Should:

e Be able to understand the scope of the UN and OECD Model Tax Conventions

Chapter I: Scope of the Convention

United Nations Model Double Taxation Convention between
Developed and Developing Countries (2017 Update)

Article 1
Persons Covered

1. This Convention shall apply to persons who are residents of one or both of the
Contracting States.

2. For the purposes of this Convention, income derived by or through an entity or
arrangement that is treated as wholly or partly fiscally transparent under the tax law of
either Contracting State shall be considered to be income of a resident of a Contracting
State but only to the extent that the income is treated, for purposes of taxation by that
State, as the income of a resident of that State.

3. This Convention shall not affect the taxation, by a Contracting State, of its residents
except with respect to the benefits granted under [paragraph 3 of Article 7], paragraph 2
of Article 9 and Articles 19, 20, 23 A [23 B], 24 and 25 A[25 B] and 28.

OECD Model Tax Convention on Income and on Capital
(2017 Update)
Chapter I: Scope of the Convention

Article 1
Persons Covered

1.This Convention shall apply to persons who are residents of one or both of the Contracting
States.



2.For the purposes of this Convention, income derived by or through an entity or arrangement
that is treated as wholly or partly fiscally transparent under the tax law of either Contracting
State shall be considered to be income of a resident of a Contracting State but only to the
extent that the income is treated, for purposes of taxation by that State, as the income of a
resident of that State.

3.This Convention shall not affect the taxation, by a Contracting State, of its residents except
with respect to the benefits granted under paragraph 3 of Article 7, paragraph 2 of Article 9
and Articles 19, 20, 23 [A] [B], 24, 25 and 28.
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Article 2: Taxes Covered

Learning Objectives: You Should:

* Be able to understand the scope of the UN and OECD Model Tax Conventions

United Nations Model Double Taxation Convention between
Developed and Developing Countries (2017 Update)

Article 2
Taxes Covered

1. This Convention shall apply to taxes on income and on capital imposed on behalf of a
Contracting State or of its political subdivisions or local authorities, irrespective of the
manner in which they are levied.

2. There shall be regarded as taxes on income and on capital all taxes imposed on total
income, on total capital, or on elements of income or of capital, including taxes on gains
from the alienation of movable or immovable property, taxes on the total amounts of
wages or salaries paid by enterprises, as well as taxes on capital appreciation.

3. The existing taxes to which the Convention shall apply are in particular:
(@) (INStAte A): e
(D) (iNState B): oo

4 The Convention shall apply also to any identical or substantially similar taxes which are
imposed after the date of signature of the Convention in addition to, or in place of, the existing
taxes. The competent authorities of the Contracting States shall notify each other of
significant changes made to their tax law.

OECD Model Tax Convention on Income and on Capital
(2017 Update)

Article 2
Taxes Covered

1. This Convention shall apply to taxes on income and on capital imposed on behalf of a
Contracting State or of its political subdivisions or local authorities, irrespective of the
manner in which they are levied.



2. There shall be regarded as taxes on income and on capital all taxes imposed on total
income, on total capital, or on elements of income or of capital, including taxes on gains
from the alienation of movable or immovable property, taxes on the total amounts of
wages or salaries paid by enterprises, as well as taxes on capital appreciation.

3. The existing taxes to which the Convention shall apply are in particular:

4 The Convention shall apply also to any identical or substantially similar taxes that are
imposed after the date of signature of the Convention in addition to, or in place of, the existing
taxes. The competent authorities of the Contracting States shall notify each other of any
significant changes that have been made in their taxation laws.
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Article 3: General Definitions

United Nations Model Double Taxation Convention between
Developed and Developing Countries (2017 Update)

Article 3

General Definitions
1. For the purposes of this Convention, unless the context otherwise requires:
(a) The term "person" includes an individual, a company and any other body of persons;

(b) The term "company" means any body corporate or any entity that is treated as a body
corporate for tax purposes;

(c) The terms "enterprise of a Contracting State" and "enterprise of the other Contracting
State" mean respectively an enterprise carried on by a resident of a Contracting State and
an enterprise carried on by a resident of the other Contracting State;

(d) The term “international traffic’ means any transport by a ship or aircraft, except when the
ship or aircraft is operated solely between places in a Contracting State and the enterprise
that operates the ship or aircraft is not an enterprise of that State;

(e) The term "competent authority" means:

() (I State A): e

(i) (In State B): oo

(f) The term "national" means:

(i) Any individual possessing the nationality of a Contracting State

(ii)) Any legal person, partnership or association deriving its status as such from the laws in
force in a Contracting State.

2 As regards the application of the Convention at any time by a Contracting State, any term
not defined therein shall, unless the context otherwise requires, have the meaning that it has
at that time under the law of that State for the purposes of the taxes to which the Convention
applies, any meaning under the applicable tax laws of that State prevailing over a meaning
given to the term under other laws of that State.



OECD Model Tax Convention on Income and on Capital
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Article 3

General Definitions

1. For the purposes of this Convention, unless the context otherwise requires:
a) the term "person" includes an individual, a company and any other body of persons;

b) the term "company" means any body corporate or any entity that is treated as a body
corporate for tax purposes;

c) the term "enterprise" applies to the carrying on of any business;

d) the terms "enterprise of a Contracting State" and "enterprise of the other Contracting
State" mean respectively an enterprise carried on by a resident of a Contracting State
and an enterprise carried on by a resident of the other Contracting State;

e) the term "international traffic" means any transport by a ship or aircraft except when the
ship or aircraft is operated solely between places in the other Contracting State and the
enterprise that operates the ship or aircraft is not an enterprise of that State;;

f) the term "competent authority" means:

g) the term "national”, in relation to a Contracting State, means:
(i) any individual possessing the nationality or citizenship of that Contracting State; and

(ii) any legal person, partnership or association deriving its status as such from the laws in
force in that Contracting State;

h) the term "business" includes the performance of professional services and of other
activities of an independent character.

i) the term “recognised pension fund” of a State means an entity or arrangement established
in that State that is treated as a separate person under the taxation laws of that State and:

(i) that is established and operated exclusively or almost exclusively to administer or provide
retirement benefits and ancillary or incidental benefits to individuals and that is regulated as
such by that State or one of its political subdivisions or local authorities; or

(ii) that is established and operated exclusively or almost exclusively to invest funds for the
benefit of entities or arrangements referred to in subdivision (i).



2 As regards the application of the Convention at any time by a Contracting State, any term
not defined therein shall, unless the context otherwise requires or the competent authorities
agree to a different meaning pursuant to the provisions of Article 25, have the meaning that
it has at that time under the law of that State for the purposes of the taxes to which the
Convention applies, any meaning under the applicable tax laws of that State prevailing over
a meaning given to the term under other laws of that State.
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Article 4: Definition of Residence

United Nations Model Double Taxation Convention between
Developed and Developing Countries (2017 Update)

Article 4
Resident

1. For the purposes of this Convention, the term "resident of a Contracting State" means
any person who, under the laws of that State, is liable to tax therein by reason of his
domicile, residence, place of incorporation, place of management or any other criterion
of a similar nature, and also includes that State and any political subdivision or local
authority thereof. This term, however, does not include any person who is liable to tax in
that State in respect only of income from sources in that State or capital situated therein.

2. Where by reason of the provisions of paragraph 1 an individual is a resident of both
Contracting States, then his status shall be determined as follows:

(a) He shall be deemed to be a resident only of the State in which he has a permanent home
available to him; if he has a permanent home available to him in both States, he shall be
deemed to be a resident only of the State with which his personal and economic relations
are closer (centre of vital interests);

(b) If the State in which he has his centre of vital interests cannot be determined, or if he has
not a permanent home available to him in either State, he shall be deemed to be a resident
only of the State in which he has an habitual abode;

(c) If he has an habitual abode in both States or in neither of them, he shall be deemed tobe
a resident only of the State of which he is a national,

(d) If he is a national of both States or of neither of them, the competent authorities of the
Contracting States shall settle the question by mutual agreement.

3 Where by reason of the provisions of paragraph 1 a person other than an individual is a
resident of both Contracting States, the competent authorities of the Contracting States shall
endeavour to determine by mutual agreement the Contracting State of which such person
shall be deemed to be a resident for the purposes of the Convention, having regard to its
place of effective management, the place where it is incorporated or otherwise constituted
and any other relevant factors. In the absence of such agreement, such person shall notbe



entitled to any relief or exemption from tax provided by this Convention except to the extent
and in such manner as may be agreed upon by the competent authorities of the Contracting
States.

OECD Model Tax Convention on Income and on Capital
(2017 Update)

Article 4
Resident

1. For the purposes of this Convention, the term “resident of a Contracting State” means
any person who, under the laws of that State, is liable to tax therein by reason of his
domicile, residence, place of incorporation, place of management or any other criterion
of a similar nature, and also includes that State and any political subdivision or local
authority thereof. This term, however, does not include any person who is liable to tax in
that State in respect only of income from sources in that State or capital situated therein.

2. Where by reason of the provisions of paragraph 1 an individual is a resident of both
Contracting States, then his status shall be determined as follows:

a) he shall be deemed to be a resident only of the State in which he has a permanent home
available to him; if he has a permanent home available to him in both States, he shall be
deemed to be a resident only of the State with which his personal and economic relations
are closer (centre of vital interests);

b) if the State in which he has his centre of vital interests cannot be determined, or if he has
not a permanent home available to him in either State, he shall be deemed to be a resident
only of the State in which he has an habitual abode;

c) if he has an habitual abode in both States or in neither of them, he shall be deemed tobe
a resident only of the State of which he is a national,

d) if he is a national of both States or of neither of them, the competent authorities of the
Contracting States shall settle the question by mutual agreement.

3 Where by reason of the provisions of paragraph 1 a person other than an individual is a
resident of both Contracting States, the competent authorities of the Contracting States shall
endeavour to determine by mutual agreement the Contracting State of which such persons
hall be deemed to be a resident for the purposes of the Convention, having regard to its place
of effective management, the place where it is incorporated or otherwise constituted and any
other relevant factors. In the absence of such agreement, such person shall not be



entitled to any relief or exemption from tax provided by this Convention except to the extent
and in such manner as may be agreed upon by the competent authorities of the Contracting
States.

Article 4 Bibliography

Arnold, Brian J. “A Tax Policy Perspective on Corporate Residence” (2003) 51:4 Can Tax J
1559 https://perma.cc/2QVP-CDGB.

Arnold Brian J. "The Relationship Between Restrictions on the Deduction of Interest Under
Canadian Law and Canadian Tax Treaties (2019) 67:4 Canadian Tax Journal 1051-1076
https://perma.cc/4AWRJ-EHHN

Arnold, Brian J. “Canada: Conrad Black vs. The Queen — Dual Residence and the
Remittance Basis of Taxation” in Michael Lang et al, eds, Tax Treaty Case Law Around the
Globe 2015 (Vienna: Linde, 2016) 35 https://perma.cc/VF5L-659C

Avery Jones, John F. “Corporate Residence in Common Law: The Origins and Current
Issues” in Guglielmo Maisto, ed, Residence of Companies under Tax Treaties and EC Law
(Amsterdam: International Bureau of Fiscal Documentation, 2009) 119.

Baker, Philip. “UK: Yates v Revenue and Customs Commissioners” in Michael Lang et al,
eds, Tax Treaty Case Law Around the Globe 2013 (Vienna: Linde, 2014) 65
https://perma.cc/FUEN-JFWZ.

Bouthillier, Julie. “Residence-Based Taxation and FAPI: A World of Fictions” (2005) 53:1 Can
Tax J 179 https://perma.cc/X9PF-M42M.

Courinha, Gustavo Lopes. “Portugal: Deemed Residence — The Case of Households in the
Light of Article 4(1) OECD MC” in Michael Lang et al, eds, Tax Treaty Case Law Around the
Globe 2011 (Alphen on the Rhine: Kluwer Law International, 2012) 71

Couzin, Robert. Corporate Residence and International Taxation (Amsterdam: International
Bureau of Fiscal Documentation, 2002) https://perma.cc/M9XJ-7TRVC

Couzin, Robert. “Policy Forum: Comments on Corporate Residence and International
Taxation” (2003) 51:4 Can Tax J 1556 https://perma.cc/495N-AKYY

da Silva, Bruno Aniceto. “The Tie-Breaker Rule (Art 4 of the OECD-MC)” in Michael
Schilcher & Patrick Weninger, eds, Fundamental Issues and Practical Problems in Tax
Treaty Interpretation (Vienna: Linde, 2008) 329

d'Istria, Colonna, Antoine. “France Relies on Territoriality” (1995) 6 Intl Tax Rev 35:

de Broe, Luc. “Corporate Tax Residence in Civil Law Jurisdictions” in Guglielmo Maisto, ed,
Residence of Companies under Tax Treaties and EC Law (Amsterdam: International Bureau
of Fiscal Documentation, 2009) 95 https://perma.cc/JGA4-N5HY.




de Vries Reilingh, Daniel. “Switzerland: Tax Treaty Residence and Tax Liability” in Eric CCM
Kemmeren et al, eds, Tax Treaty Case Law around the Globe 2012 (Vienna: Linde, 2013) 45
https://perma.cc/PQY9-GW5S

Duff, David G. “Canada: Tax Treaty Interpretation and Residence of a Hybrid Entity” in Michael
Lang et al, eds, Tax Treaty Case Law Around the Globe 2011 (Alphen on the Rhine: Kluwer
Law International, 2012) 15

Duff, David G. “Individual Residence Under the Canada — U.S. Tax Treaty: Trieste v The
Queen” in Michael Lang et al, eds, Tax Treaty Case Law Around the Globe 2013 (Vienna:
Linde, 2014) 29, https://perma.cc/FM5B-YFFY.

Elkins, David, The Myth of Corporate Tax Residence (August 1, 2017). Columbia Journal of
Tax Law, Vol. 9, No. 1, 2017. Available at SSRN: https://perma.cc/F45M-WXFN

Furuseth, Eivind. “Norway: GE Healthcare Case — Hybrid Entity” in Michael Lang et al, eds,
Tax Treaty Case Law Around the Globe 2015 (Vienna: Linde, 2016) 51
https://perma.cc/KJ73-3FWL

Galea, Rachel, ‘The Meaning of Liable to Tax and the OECD Reports: their Interpretation
and Ambiguous Interpretation’ (2012) 66 Bull Intl Tax 6 https://perma.cc/A94A-FUUC

Geoffrey Loomer, "The Disjunction Between Corporate Residence and Corporate Taxation:
Is Improvement Possible?" (2015) 63:1 Canadian Tax Journal 91-132
https://perma.cc/UG9M-HCL9

Haslehner, Werner. “Luxembourg: The Effect of a Tax Treaty Tie-breaker for Dual Residents”
in Michael Lang et al, eds, Tax Treaty Case Law Around the Globe 2015 (Vienna: Linde, 2016)
43 https://perma.cc/GVIK-JZW3

Kamath, Shikrant. “India: UAE Tax Treaty Protocol Clarifies Residence Definition” (2007) Tax
Notes Intl 351: hitps://perma.cc/Z8JB-H54S

Kandev, Michael & Matias Milet. “Resource Capital Fund Ill: A Canadian Perspective on
Applying a Treaty to a Hybrid Partnership” (2013) 70:13 Tax Notes Intl 2013
https://perma.cc/L3WH-X2D7

Kemmeren, Eric CCM. “Netherlands: How to Prove Residence of the Other Contracting State
for Tax Treaty Purposes?” in Michael Lang et al, eds, Tax Treaty Case Law Around the Globe
2011 (Alphen on the Rhine: Kluwer Law International, 2012) 59

Ladicke, Jurgen. “Germany: Florida LLC” in Michael Lang et al, eds, Tax Treaty Case Law
Around the Globe 2011 (Alphen on the Rhine: Kluwer Law International, 2012) 83

Luzius U. Cavelti et al, "Why Corporate Taxation Should Mean Source Taxation: A Response
to the OECD's Actions against Base Erosion and Profit Shifting" (20170 World Tax Journal 352
https://perma.cc/lUQH6-HG38

Marian, Omri Y. “Meaningful Corporate Tax Residence” (2013) 140:5 Tax Notes Intl 471



Mclintyre, Michael J. “Determining the Residence of Members of a Corporate Group” (2003)
51:4 Can Tax J 1567 htips://perma.cc/KOMZ-TPT6

Mello de Aimeida Prado, Teresa Cristina. “Brazil's Definition of Residence” (1996) Tax Notes
Intl 1758.

Miller, Michael J. “Treaties: Rethinking Filing Requirements for Certain Dual
Residents” (2015) 41:4 Int Tax J 11

Morris, D Bernard & Al Meghji. “What is Residency under the Canada-US Convention?
Supreme Court of Canada Decision in Crown Forest” (1995) 6/2 Can Curr Tax 11.

Opre, Aurelian & Romana Schuster. “Romania: Form and Substance Requirements to be Met
by a Tax Residence Certificate” in Michael Lang et al, eds, Tax Treaty Case Law Around the
Globe 2011 (Alphen on the Rhine: Kluwer Law International, 2012) 31

Rossi, Alessandro Adelchi. “Residence and Tie-Breaker Provisions Under the New ltaly-US
Tax Treaty” (2003) Tax Notes Intl 991 htips://perma.cc/3LKB-ZKG4

Sasseville, Jacques. “The Meaning of ‘Place of Effective Management™ in Guglielmo Maisto,
ed, Residence of Companies under Tax Treaties and EC Law (Amsterdam: International
Bureau of Fiscal Documentation, 2009) 287

Smit, Daniél S. “Dutch Supreme Court 30 November 2012, BNB 2013/54: Determination of
the Place of Effective Management of a Non-active Company” in Michael Lang et al, eds, Tax
Treaty Case Law Around the Globe 2013 (Vienna: Linde, 2014) 51
https://perma.cc/LQQ2-U529

Sullivan, Jessica. “A Study on the Interpretation and Limitations of the Concept ‘Place of
Effective Management’ as laid down in Article 4(3) of the OECD Model Tax Convention” (LLM
Thesis, Institute of Advanced Legal Studies, University of London, 2011) [unpublished],
https://perma.cc/D7KE-MFWM

Ting, Antony, Old Wine in a New Bottle: Ireland's Revised Definition of Corporate Residence
and the War on BEPS (July 27, 2014). British Tax Review, No. 3, 2014. Available at SSRN:
https://perma.cc/T2CU-K49M

Van Weeghal, Stef. “Article 4(3) of the OECD Model Convention: An Inconvenient Truth” in
Guglielmo Maisto, ed, Residence of Companies under Tax Treaties and EC Law (Amsterdam:
International Bureau of Fiscal Documentation, 2009) 303 https://perma.cc/53FJ-A9YW

Vann, Richard. “Australia: Hybrid Entities — Resource Capital Fund Ill LP Case” in Michael
Lang et al, eds, Tax Treaty Case Law Around the Globe 2015 (Vienna: Linde, 2016) 3,
https://perma.cc/9HDT-J9GA

Vann, Richard. “Current Trends in Balancing Residence and Source Taxation” (2014) Sydney
Law School Legal Studies Research Paper No 14/107 https://perma.cc/L5SEQ-VBM7




Maisto, ed, Residence of Companies under Tax Treaties and EC Law (Amsterdam:
International Bureau of Fiscal Documentation, 2009) 193 https://perma.cc/XN32-HJFN

Vogel, Klaus. "Worldwide vs Source Taxation of Income - A Review and Re-evaluation of
Arguments (Part 1)" (1988) Issue 8-9 Intertax 216 https://perma.cc/B6NZ-Q5LU

Wells, Bret & Cym H Lowell. “Income Tax Treaty Policy in the 21st Century: Residence vs
Source” (2013) 5:1 Colum J Tax L 1 https://perma.cc/P2TG-JG7A

West, Craig & Jennifer Roeleveld. “South Africa: Transfer of Seat and Exit Taxation: Treaty
Override?” in Eric CCM Kemmeren et al, eds, Tax Treaty Case Law around the Globe 2012
(Vienna: Linde, 2013) 31 https://perma.cc/UXL8-A8Q6

Widrig, Marcel. “The Expression ‘by Reason of His Domicile, Residence, Place of
Management...” as Applied to Companies” in Guglielmo Maisto, ed, Residence of Companies
under Tax Treaties and EC Law (Amsterdam: International Bureau of Fiscal Documentation,
2009) 273 https://perma.cc/PEAT-9LRG

Article 4 Cases

Abed v R,[1978] CTC 5 (FCTD).

Allchin v Canada, 2004 FCA 206.

Beament v MNR,[1952] 2 SCR 486.

Bedford Overseas Freighters Ltd v MNR, [1970] CTC 69 (Ex Ct)
Black v Canada, 2014 FCA 275.

Bujnowski v Canada, 2006 FCA 32, affg 2005 TCC 90.

Bywater Investments Ltd v Commissioner of Taxation https://perma.cc/NPC2-KC9H

Bundesfinanzhof (Federal Fiscal Court), | R 22/06, 5 June 2007, Bunderssteuerblatt, 2007,
II, 812 (Germany) https://perma.cc/596B-CSF4.

Bundesfinanzhof [Federal Tax Court], Florida LLC,2009, | R 34/08, 263 (Germany)
https://perma.cc/6D5C-DWJV.

Bundesfinanzhof (Federal Fiscal Court), | R 64/13, IStR 2016, 770 (Germany)
https://perma.cc/NX7Q-FENQ.

Capitol Life Insurance Company v The Queen, [1984] CTC 141 (FCTD), affd [1986] 1 CTC
388 (FCA).
Commissione Tributaria Centrale (Central Tax Court), Case 4992, 10 October 1996 (ltaly)

Commissione Tributaria Regionale Emilia Romagna (Tax Court of Appeal Emilia Romagna),
27 March 2000 (ltaly)



Commissioner for South African Revenue Service v Tradehold Ltd, [2012] ZASCA 61(South
Africa).

Commissioners of Inland Revenue v Exxon Corp [1982] STC 356, EWHC (Ch) 1982 (UK)

Commissioner of Taxation v Resource Capital Fund Ill LP, [2013] FCA 363, rev’d [2014]
FCAFC 37.

Conseil d’Etat (Supreme Administrative Court, 8,046, 14 March 1979, Droit Fiscal, 1980, 32,
409 (France).

Conseil d’Etat (Supreme Administrative Court), 28,831, 13 May 1983, Bulletin Fiscal Francis
Lefebvre, 1983, 7, 430 (France).

Conseil d’Etat (Supreme Administrative Court), 69.853, 26 January 1990, Droit Fiscal, 1990,
23, 800 (France)

Conseil d’Etat (Supreme Administrative Court), 76.534, 19 May 1972, Droit Fiscal, 1975, 27,
116 (France).

Corte Suprema di Cassazione (Supreme Court of Cassation), 24246/2011, 18 November
2011 (ltaly).

Cour Administrativ [Supreme Administrative Court], 18 December 2014, No 33872C
(Luxembourg).

Cour d’Appel (Court of Appeals) Bruxelles, 1982-06-29, 29 June 1982, Fiscale
Jurisprudentie, 1982, 1, 6, 119 (Belgium).

Crown Forest Industries Ltd v Canada,[1995] 2 SCR 802.

De Beers Consolidated Mines Ltd v Howe, [1906] AC 455 (HL).

Denisov v The Queen, 2010 TCC 101.

Dutch Supreme Court, 30 November 2011, No 11/05198, BNB 2013/54 (Netherlands).
Federal Administrative Court, 7 September 2011, Madeira (Switzerland).

Finanzgericht Baden-Wurttemberg (Baden-Wurttemberg Tax Court), 13 K 166/01, 22
February 2006, Entscheidungen der Finanzgerichte, 2006, 1175 (Germany).

Finanzgericht Nordrhein-Westfalen Dusseldorf (Nordrhein-Westfalen Dusseldorf Tax Court),
[ 170/83 A(E), 1 March 1984, Entscheidungen der Finanzgerichte, 1984, 11, 535
(Germany).

Fisher v The Queen, [1995] 1 CTC 2011 (TCC).
Garcia v The Queen, 2007 TCC 548.

George Trieste v Her Majesty the Queen, Federal Court of Appeal, 2012.



Beslissingen in Belastingzaken, 1984, 9* (Netherlands).
Guo v The Queen, 2003 TCC 23.

Hamel v The Queen, 2011 TCC 357.

Harris-Eze v The Queen,[2002] 2 CTC 2174 (TCC).

Hoge Raad der Nederlanden (Supreme Court), 23.031, 8 January 1986, Beslissingen in
Belastingzaken, 1986, 127 (Netherlands).

Hoge Raad der Nederlanden (Supreme Court), 11/05198, 30 November 2012, Beslissingen
in Belastingzaken, 2013/54 mn JP Boer (Netherlands)

Hoge Raad der Nederlanden [Supreme Court of the Netherlands], 3 December 2010, No
09/01401 (Netherlands).

Hoge Raad der Nederlanden (Supreme Court), 23 877, 1 July 1987, Beslissingen in
Belastingzaken, 1987, 306 (Netherlands).

Hoge Raad der Nederlanden (Supreme Court), 28 February 2001, 35.557, Beslissingen in
Belastingzaken, 2001, 295 (Netherlands)

Hoge Raad der Nederlanden (Supreme Court), 29 084, 23 March 1994, Beslissingen in
Belastingzaken, 1994, 192c (Netherlands).

Hua Wang Bank Berhad v Commissioner of Taxation [2016] HCA 45 or (2016) 339 ALR 39
(Australia)

Huh v Canada (Attorney General) , 2002 FCA 493, aff'g [2000] 4 CTC 2239 (TCC).

Integrated Container Feeder Servie v JCIT, Income Tax Appellate Tribunal Mumbai, 2005
(India).

Jamieson v Commissioner of Internal Revenue, (US Tax Court 2008).
Karochuk v The Queen, 2005 TCC 479

Ladd v MNR, [1978] CTC 3071 (TRB).

Laerstate BV v Commissioners for Her Majesty’s Revenue and Customs, 11 August 2009,
[2009] SFTD 551 (United Kingdom).

Landbouwbedrijf Backx B.V. v. Canada, 2019 FCA 310 https://perma.cc/54HA-4H62
Lingle v Canada, 2009 TCC 435, affd 2010 FCA 152.
Mahmood v The Queen, 2009 TCC 89.

Macklin v Commissioners for Her Majesty’s Revenue and Customs, [2013] UKFTT 554
(First-Tier Tribunal, Tax Chamber).

McDermott Industries (Aust) Pty Ltd v Federal Commissioner of Taxation, Full Federal Court,



2005 (Australia).

McFadyen v The Queen, [2000] 4 CTC 2573(TCC), affd in part 2002 FCA 496.
MNR v Placrefid Ltd, [1992] 2 CTC 198 (FCTD).

MNR v Tara Exploration and Development Co Ltd [1974] SCR 1057.

Mr and Mrs R J Wood v Mrs L M Holden, 26 January 2006, [2006] STC 443 (United
Kingdom).

Naczelny Sad Administracyjny (Supreme Administrative Court), Il FSK 972/08, 13 November
2009 (Czech Republic).

Jstre Landsret (High Court of Eastern Denmark), SKM2013.394.09LR / B-2077-12, 19 March
2013, Tidsskrift for Skatter og Afgifter, 2013, 407 (Denmark).

Padmore v Inland Revenue Commissioners [1987] STC 36, EWCA Civ. 1989 (UK).
Perlman v The Queen, 2010 TCC 658.

Perry v Canada (National Revenue), 2008 FCA 260.

Podd et al v Commissioner of Internal Revenue, 75 TCM 2575(US Tax Ct 1998).
R & L Food Distributors Ltd v MNR, [1977] CTC 2579 (T Rev B).

Romanian Supreme Court, No 748/11.02.2010 (Romania).

Saunders v MNR, [1980] CTC 2436 (T Rev B).

Shahmoon v MNR, [1975] CTC 2361 (T Rev B).

Sifneos v MNR, [1968] Tax ABC 652 (TAB)

Slovak Regional Court, No 4S 233/2010-496 (Slovakia).

Smallwood (Trevor Smallwood and Mary Caroline Smallwood, Trustees of the Trevor
Smallwood Trust, and Trevor Smallwood, Settlor of the Trevor Smallwood Trust), v
Commissioners for H M Revenue and Customs, 8 July 2010, [2010] STC 2045 (United
Kingdom)

Snow v The Queen, 2012 TCC 78.

Specialized Interregional Economic Court of Atyrau Oblast, NWKC, No 2-1443/6-10
(Kazakhstan).

Strachan v R, [1973] CTC 416 (FCTD).
Supreme Administrative Court, 12 January 2010, No 0882/10 (Portugal).

Supreme Administrative Court, 8 September 2010, No 0461/10 (Portugal).

Y o T | T BRI B LAY o Y B o T Y o YWY I M o Ta Y. Fa il U P oW Fale Y72 FaYyl = VT sy A Y



Supreme Administrative Court (SAC), 15 May 2015, Il FSK 964/13 (Poland).
Supreme Court, 2015, No HR-2015-01008-A (Norway).

Supremo Tribunal Administrativo (Supreme Administrative Court), 0876/10, 24 February
2011 (Spain).

TD Securities (USA) LLC v The Queen,2010 TCC 186.

Thibodeau Family Trust v R, [1978] CTC 539.

Thomsonv MNR [1946] SCR 209.

Trieste v The Queen, 2012 TCC 91, affd 2012 FCA 320.

Unit Construction Co Limited v Bullock, [1960] AC 351 (HL).

Valentina Sobolev v Her Majesty the Queen,29 November 2001, [2001] TCJ 803
Victoria Insurance Co Ltd v MNR,[1977] CTC2443 (TRB).

Wang v The Queen [2001] 3 CTC 2262 (TCC).

Weiser v The Commissioners for Her Majesty’s Revenue and Customs, [2012] UKFTT 501,
(2012) 15 ITLR 157 (TC).

Wensleydale’s Settlement Trustees v Inland Revenue Commissioners, 14 March 1996,
[1996] STC 241 (United Kingdom).

Wood v Holden, [2006] EWCA Civ 26.

Yates v Revenue and Customs Commissioners, [2012] UKFTT 568 (TC).
Yoon v R,2005 TCC 366.

Zehnder & Co v MNR [1968] Tax ABC 663, aff'd [1970] CTC 85 (Ex Ct).
Other illustrative Canadian cases:

Cavalier v The Queen,[2002] 1 CTC 2001 (TCC).

Gaudreauv The Queen,2004 TCC 840,affd 2005 FCA 388.

Mandrusiak v Canada (National Revenue),2007 BCSC 1418.

Minin v The Queen,2008 TCC 429.

Nedelcu v The Queen, 2008 TCC 417.

Persaud v The Queen,2007 TCC 474.

Reeder v R, [1975] CTC 256 (FCTD).

Thiel v Commissioner of Taxation, High Court, 1990 (Australia).



Article 5: Permanent Establishment

Learning Objectives: You should Understand

e What constitutes a permanent establishment under the UN and OECD Model Tax
Conventions
e The implications of having permanent establishments in source jurisdictions

United Nations Model Double Taxation Convention between
Developed and Developing Countries (2017 Update)

Article 5: Permanent Establishment

1. For the purposes of this Convention, the term "permanent establishment" means a fixed
place of business through which the business of an enterprise is wholly or partly carried
on.

2. The term "permanent establishment" includes especially:
(a) A place of management;
(b) A branch;
(c) An office;
(d) Afactory;
(e) A workshop;
(f) A mine, an oil or gas well, a quarry or any other place of extraction of naturalresources.
3 The term "permanent establishment" also encompasses:

(a) A building site, a construction, assembly or installation project or supervisory activities in
connection therewith, but only if such site, project or activities last more than sixmonths;

(b) The furnishing of services, including consultancy services, by an enterprise through
employees or other personnel engaged by the enterprise for such purpose, but only if
activities of that nature continue within a Contracting State for a period or periods aggregating
more than 183 days in any 12-month period commencing or ending in the fiscal year
concerned.

4 Notwithstanding the preceding provisions of this article, the term "permanent
establishment" shall be deemed not to include:



(a) The use of facilities solely for the purpose of storage or display of goods or merchandise
belonging to the enterprise;

(b) The maintenance of a stock of goods or merchandise belonging to the enterprise solely
for the purpose of storage or display;

(c) The maintenance of a stock of goods or merchandise belonging to the enterprise solely
for the purpose of processing by another enterprise;

(d) The maintenance of a fixed place of business solely for the purpose of purchasing goods
or merchandise or of collecting information, for the enterprise;

(e) The maintenance of a fixed place of business solely for the purpose of carrying on, for
the enterprise, any other activity;

(f) The maintenance of a fixed place of business solely for any combination of activities
mentioned in subparagraphs (a) to (e),

provided that such activity or, in the case of subparagraph (f), the overall activity of the fixed
place of business, is of a preparatory or auxiliary character.

4.1 Paragraph 4 shall not apply to a fixed place of business that is used or maintained by an
enterprise if the same enterprise or a closely related enterprise carries on business activities
at the same place or at another place in the same Contracting State and:

(a) that place or other place constitutes a permanent establishment for the enterprise orthe
closely related enterprise under the provisions of this Article, or

(b) the overall activity resulting from the combination of the activities carried on by the two
enterprises at the same place, or by the same enterprise or closely related enterprises at the
two places, is not of a preparatory or auxiliary character,

provided that the business activities carried on by the two enterprises at the same place, or
by the same enterprise or closely related enterprises at the two places, constitute
complementary functions that are part of a cohesive business operation.

5 Notwithstanding the provisions of paragraphs 1 and 2 but subject to the provisions of
paragraph 7, where a person is acting in a Contracting State on behalf of an enterprise, that
enterprise shall be deemed to have a permanent establishment in that State in respect of any
activities which that person undertakes for the enterprise, if such a person:

(a) habitually concludes contracts, or habitually plays the principal role leading to the
conclusion of contracts that are routinely concluded without material modification by the
enterprise, and these contracts are

(i) in the name of the enterprise, or



(ii) for the transfer of the ownership of, or for the granting of the right to use, property owned
by that enterprise or that the enterprise has the right to use, or

(iii) for the provision of services by thatenterprise,

unless the activities of such person are limited to those mentioned in paragraph 4 which, if
exercised through a fixed place of business (other than a fixed place of business to which
paragraph 4.1 would apply), would not make this fixed place of business a permanent
establishment under the provisions of that paragraph; or

(b) the person does not habitually conclude contracts nor plays the principal role leading to
the conclusion of such contracts, but habitually maintains in that State a stock of goods or
merchandise from which that person regularly delivers goods or merchandise on behalf of
the enterprise.

6 Notwithstanding the preceding provisions of this Article but subject to the provisions of
paragraph 7, an insurance enterprise of a Contracting State shall, except in regard to re-
insurance, be deemed to have a permanent establishment in the other Contracting State if it
collects premiums in the territory of that other State or insures risks situated therein through
a person.

7 Paragraphs 5 and 6 shall not apply where the person acting in a Contracting State on
behalf of an enterprise of the other Contracting State carries on business in the first-
mentioned State as an independent agent and acts for the enterprise in the ordinary course
of that business. Where, however, a person acts exclusively or almost exclusively on behalf
of one or more enterprises to which it is closely related, that person shall not be considered
to be an independent agent within the meaning of this paragraph with respect to any such
enterprise.

8 The fact that a company which is a resident of a Contracting State controls or is controlled
by a company which is a resident of the other Contracting State, or which carries on business
in that other State (whether through a permanent establishment or otherwise), shall not of
itself constitute either company a permanent establishment of the other.

9 For the purposes of this Article, a person or enterprise is closely related to an enterprise if,
based on all the relevant facts and circumstances, one has control of the other or both are
under the control of the same persons or enterprises. In any case, a person or enterprise shall
be considered to be closely related to an enterprise if one possesses directly or indirectly more
than 50 per cent of the beneficial interest in the other (or, in the case of a company, more than
50 per cent of the aggregate vote and value of the company’s shares or of the beneficial equity
interest in the company) or if another person or enterprise possesses directly or indirectly
more than 50 per cent of the beneficial interest (or, in the case ofa company, more than 50 per
cent of the aggregate vote and value of the company’s shares or of the beneficial equity interest
in the company) in the person and the enterprise or in the two enterprises.



OECD Model Tax Convention on Income and on Capital
(2017 Update)

Article 5: Permanent Establishment

1. For the purposes of this Convention, the term "permanent establishment" means a fixed
place of business through which the business of an enterprise is wholly or partly carried
on.

2. The term "permanent establishment" includes especially:
a) a place of management;
b) a branch;
c) an office;
d) a factory;
e) a workshop, and
f) a mine, an oil or gas well, a quarry or any other place of extraction of natural resources.

3 A building site or construction or installation project constitutes a permanentestablishment
only if it lasts more than twelve months.

4 Notwithstanding the preceding provisions of this Article, the term "permanent
establishment" shall be deemed not to include:

a) the use of facilities solely for the purpose of storage, display or delivery of goods or
merchandise belonging to the enterprise;

b) the maintenance of a stock of goods or merchandise belonging to the enterprise solely for
the purpose of storage, display or delivery;

c) the maintenance of a stock of goods or merchandise belonging to the enterprise solely for
the purpose of processing by another enterprise;

d) the maintenance of a fixed place of business solely for the purpose of purchasing goods
or merchandise or of collecting information, for the enterprise;

e) the maintenance of a fixed place of business solely for the purpose of carrying on, for the
enterprise, any other activity;

f) the maintenance of a fixed place of business solely for any combination of activities
mentioned in subparagraphs a) to e), provided that the overall activity of the fixed place of
business resulting from this combination is;

provided that such activity or, in the case of subparagraph f), the overall activity of the fixed
place of business, is of a preparatory or auxiliary character.



enterprise if the same enterprise or a closely related enterprise carries on business activities
at the same place or at another place in the same Contracting State and

a) that place or other place constitutes a permanent establishment for the enterprise or the
closely related enterprise under the provisions of this Article, or

b) the overall activity resulting from the combination of the activities carried on by the two
enterprises at the same place, or by the same enterprise or closely related enterprises at the
two places, is not of a preparatory or auxiliary character,

provided that the business activities carried on by the two enterprises at the same place, or
by the same enterprise or closely related enterprises at the two places, constitute
complementary functions that are part of a cohesive business operation.

5 Notwithstanding the provisions of paragraphs 1 and 2 but subject to the provisions of
paragraph 6, where a person is acting in a Contracting State on behalf of an enterprise and
in doing so, habitually concludes contracts, or habitually plays the principal role leading to
the conclusion of contracts that are routinely concluded without material modification by the
enterprise, and these contracts are

a)in the name of the enterprise, or

b)for the transfer of the ownership of, or for the granting of the right to use, property owned
by that enterprise or that the enterprise has the right to use, or

c)for the provision of services by that enterprise,

that enterprise shall be deemed to have a permanent establishment in that State in respect of
any activities which that person undertakes for the enterprise, unless the activities of such
person are limited to those mentioned in paragraph 4 which, if exercised through a fixed place
of business (other than a fixed place of business to which paragraph 4.1 would apply), would
not make this fixed place of business a permanent establishment under the provisions of that
paragraph.

6 Paragraph 5 shall not apply where the person acting in a Contracting State on behalf of an
enterprise of the other Contracting State carries on business in the first mentioned State as
an independent agent and acts for the enterprise in the ordinary course of thatbusiness.

Where, however, a person acts exclusively or almost exclusively on behalf of one or more
enterprises to which it is closely related, that person shall not be considered to be an
independent agent within the meaning of this paragraph with respect to any such enterprise.

7 The fact that a company which is a resident of a Contracting State controls or is controlled
by a company which is a resident of the other Contracting State, or which carries on business
in that other State (whether through a permanent establishment or otherwise), shall not of
itself constitute either company a permanent establishment of the other.



8 For the purposes of this Article, a person or enterprise is closely related to an enterprise if,
based on all the relevant facts and circumstances, one has control of the other or both are
under the control of the same persons or enterprises. In any case, a person or enterprise shall
be considered to be closely related to an enterprise if one possesses directly or indirectly more
than 50 per cent of the beneficial interest in the other (or, in the case of a company, more than
50 per cent of the aggregate vote and value of the company’s shares or of the beneficial equity
interest in the company) or if another person or enterprise possesses directly or indirectly
more than 50 per cent of the beneficial interest (or, in the case of a company, more than 50
per cent of the aggregate vote and value of the company’s shares or of the beneficial equity
interest in the company) in the person and the enterprise or in the two enterprises.
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Article 6: Income from Immovable Property

Learning Objectives: You should

e Know how to identify immovable property and real property
¢ Know when source countries can tax income from immovable property

United Nations Model Double Taxation Convention between
Developed and Developing Countries (2017 Update)

Article 6 Income From Immovable Property

1. Income derived by a resident of a Contracting State from immovable property (including
income from agriculture or forestry) situated in the other Contracting State may be taxed
in that other State.

2. The term "immovable property" shall have the meaning which it has under the law of the
Contracting State in which the property in question is situated. The term shall in any case
include property accessory to immovable property, livestock and equipment used in
agriculture and forestry, rights to which the provisions of general law respecting landed
property apply, usufruct of immovable property and rights to variable or fixed payments
as consideration for the working of, or the right to work, mineral deposits, sources and
other natural resources; ships, boats and aircraft shall not be regarded as immovable
property.

3. The provisions of paragraph 1 shall also apply to income derived from the direct use,
letting or use in any other form of immovable property.

4. The provisions of paragraphs 1 and 3 shall also apply to the income from immovable
property of an enterprise and to income from immovable property used for the
performance of independent personal services.

OECD Model Tax Convention on Income and on Capital
(2017 Update)

Article 6
Income From Immovable Property

1. Income derived by a resident of a Contracting State from immovable property (including
income from agriculture or forestry) situated in the other Contracting State may be taxed
in that other State.



2. The term "immovable property" shall have the meaning which it has under the law of the
Contracting State in which the property in question is situated. The term shall in any case
include property accessory to immovable property, livestock and equipment used in
agriculture and forestry, rights to which the provisions of general law respecting landed
property apply, usufruct of immovable property and rights to variable or fixed payments
as consideration for the working of, or the right to work, mineral deposits, sources and
other natural resources; ships, boats and aircraft shall not be regarded as immovable
property.

3. The provisions of paragraph 1 shall apply to income derived from the direct use, letting,
or use in any other form of immovable property.

4. The provisions of paragraphs 1 and 3 shall also apply to the income from immovable
property of an enterprise.
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Article 7: Business Profits

Learning Objectives: You should
1.understand the uses of the business activities concept
2.be able to identify when an enterprise undertakes activities in a territory
3.know how to determine when an expense should be deductible in calculating profits
4.be able to explain how profits are attributed to particular representatives or facilities
Key Concepts

e Business Profits

e Meaning of business activities

e The comparable concept of permanent establishment

e Deductible expenses

¢ Profit allocation

¢ Relationship between business profits and other articles

e Case studies

United Nations Model Double Taxation Convention between
Developed and Developing Countries (2017 Update)

Article 7: Business Profits

1. The profits of an enterprise of a Contracting State shall be taxable only in that State
unless the enterprise carries on business in the other Contracting State through a
permanent establishment situated therein. If the enterprise carries on business as
aforesaid, the profits of the enterprise may be taxed in the other State but only so much
of them as is attributable to (a) that permanent establishment; (b) sales in that other State
of goods or merchandise of the same or similar kind as those sold through that
permanent establishment; or (c) other business activities carried on in that other State of
the same or similar kind as those effected through that permanentestablishment.

2. Subject to the provisions of paragraph 3, where an enterprise of a Contracting State
carries on business in the other Contracting State through a permanent establishment
situated therein, there shall in each Contracting State be attributed to thatpermanent



establishment the profits which it might be expected to make if it were a distinct and
separate enterprise engaged in the same or similar activities under the same or similar
conditions and dealing wholly independently with the enterprise of which it is a permanent
establishment.

3. In the determination of the profits of a permanent establishment, there shall be allowed
as deductions expenses which are incurred for the purposes of the business of the
permanent establishment including executive and general administrative expenses so
incurred, whether in the State in which the permanent establishment is situated or
elsewhere. However, no such deduction shall be allowed in respect of amounts, if any,
paid (otherwise than towards reimbursement of actual expenses) by the permanent
establishment to the head office of the enterprise or any of its other offices, by way of
royalties, fees or other similar payments in return for the use of patents or other rights,
or by way of commission, for specific services performed or for management, or, except
in the case of a banking enterprise, by way of interest on moneys lent to the permanent
establishment. Likewise, no account shall be taken, in the determination of the profits of
a permanent establishment, for amounts charged (otherwise than towards
reimbursement of actual expenses), by the permanent establishment to the head office
of the enterprise or any of its other offices, by way of royalties, fees or other similar
payments in return for the use of patents or other rights, or by way of commission for
specific services performed or for management, or, except in the case of a banking
enterprise, by way of interest on moneys lent to the head office of the enterprise or any
of its other offices.

4. In so far as it has been customary in a Contracting State to determine the profits to be
attributed to a permanent establishment on the basis of an apportionment of the total
profits of the enterprise to its various parts, nothing in paragraph 2 shall preclude that
Contracting State from determining the profits to be taxed by such an apportionment as
may be customary; the method of apportionment adopted shall, however, be such that
the result shall be in accordance with the principles contained in this article.

5. For the purposes of the preceding paragraphs, the profits to be attributed to the
permanent establishment shall be determined by the same method year by year unless
there is good and sufficient reason to the contrary.

6. Where profits include items of income which are dealt with separately in other articles of
this Convention, then the provisions of those articles shall not be affected by the
provisions of this article.

[NOTE: The question of whether profits should be attributed to a permanent establishment by
reason of the mere purchase by that permanent establishment of goods and merchandise for
the enterprise was not resolved. It should therefore be settled in bilateral negotiations.]



OECD Model Tax Convention on Income and on Capital
(2017 Update)

Article 7: Business Profits

1.

Profits of an enterprise of a Contracting State shall be taxable only in that State unless
the enterprise carries on business in the other Contracting State through a permanent
establishment situated therein. If the enterprise carries on business as aforesaid, the
profits that are attributable to the permanent establishment in accordance with the
provisions of paragraph 2 may be taxed in that other State.

For the purposes of this Article and Article [23 A] [23 B], the profits that are attributable in
each Contracting State to the permanent establishment referred to in paragraph 1 are the
profits it might be expected to make, in particular in its dealings with other parts of the
enterprise, if it were a separate and independent enterprise engaged in the same or
similar activities under the same or similar conditions, taking into account the functions
performed, assets used and risks assumed by the enterprise through the permanent
establishment and through the other parts of the enterprise.

Where, in accordance with paragraph 2, a Contracting State adjusts the profits that are
attributable to a permanent establishment of an enterprise of one of the Contracting
States and taxes accordingly profits of the enterprise that have been charged to tax in
the other State, the other State shall, to the extent necessary to eliminate double taxation
on these profits, make an appropriate adjustment to the amount of the tax charged on
those profits. In determining such adjustment, the competent authorities of the
Contracting States shall if necessary consult each other.

Where profits include items of income which are dealt with separately in other Articles of
this Convention, then the provisions of those Articles shall not be affected by the
provisions of this Article.
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Article 8: Shipping, Inland Waterways Transport and Air
Transport

United Nations Model Double Taxation Convention between
Developed and Developing Countries (2017 Update)

Article 8
International Shipping and Air Transport

Article 8 (Alternative A)

1.

Profits of an enterprise of a Contracting State from the operation of ships or aircraft in
international traffic shall be taxable only in that State.

The provisions of paragraph 1 shall also apply to profits from the participation in apool,
a joint business or an international operating agency.

Article 8 (Alternative B)

1.

Profits of an enterprise of a Contracting State from the operation of aircraft in
international traffic shall be taxable only in that State.

Profits of an enterprise of a Contracting State from the operation of ships in international
traffic shall be taxable only in that State unless the shipping activities arising from such
operation in the other Contracting State are more than casual. If such activities are more
than casual, such profits may be taxed in that other State. The profits to be taxed in that
other State shall be determined on the basis of an appropriate allocation of the overall
net profits derived by the enterprise from its shipping operations. The tax computed in
accordance with such allocation shall then be reduced by per cent.

(The percentage is to be established through bilateral negotiations.)

The provisions of paragraphs 1 and 2 shall also apply to profits from the participationin
a pool, a joint business or an international operating agency.

OECD Model Tax Convention on Income and on Capital
(2017 Update)

Article 8 International Shipping and Air Transport

1.

Profits of an enterprise of a Contracting State from the operation of ships or aircraft in
international traffic shall be taxable only in that state.



2. The provisions of paragraph 1 shall also apply to profits from the participation in apool,
a joint business or an international operating agency.
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Article 9: Associated Enterprises

Learning Objectives: You should
1.Have a sense of the application of the associated enterprise article

2. Understand the concept of transfer pricing, the notion that profits are allocated in the
way they would be between independent enterprises, and the OECD’s arm’s length
principle

Relationships and Administration
e Associated Enterprises
e When are enterprises associated?

e What are the consequences of association

United Nations Model Double Taxation Convention between
Developed and Developing Countries (2017 Update)

Article 9
Associated Enterprises

1. Where:

(a) an enterprise of a Contracting State participates directly or indirectly in the management,
control or capital of an enterprise of the other Contracting State, or

(b) the same persons participate directly or indirectly in the management, control or capital of
an enterprise of a Contracting State and an enterprise of the other Contracting State,

and in either case conditions are made or imposed between the two enterprises in their
commercial or financial relations which differ from those which would be made between
independent enterprises, then any profits which would, but for those conditions, have accrued
to one of the enterprises, but, by reason of those conditions, have not so accrued, may be
included in the profits of that enterprise and taxed accordingly.

2 Where a Contracting State includes in the profits of an enterprise of that State — and taxes
accordingly — profits on which an enterprise of the other Contracting State has been charged
to tax in that other State and the profits so included are profits which would have accrued to
the enterprise of the first-mentioned State if the conditions made between the two enterprises
had been those which would have been made between independent enterprises, then that
other State shall make an appropriate adjustment to the amount of the tax charged



therein on those profits. In determining such adjustment, due regard shall be had to the other
provisions of the Convention and the competent authorities of the Contracting States shall, if
necessary, consult each other.

3 The provisions of paragraph 2 shall not apply where judicial, administrative or other legal
proceedings have resulted in a final ruling that by actions giving rise to an adjustment of
profits under paragraph 1, one of the enterprises concerned is liable to penalty with respect
to fraud, gross negligence or willful default.

OECD Model Tax Convention on Income and on Capital
(2017 Update

Article 9
Associated Enterprises

1. Where

a) an enterprise of a Contracting State participates directly or indirectly in the management,
control or capital of an enterprise of the other Contracting State, or

b) the same persons participate directly or indirectly in the management, control or capital of
an enterprise of a Contracting State and an enterprise of the other Contracting State,

and in either case conditions are made or imposed between the two enterprises in their
commercial or financial relations which differ from those which would be made between
independent enterprises, then any profits which would, but for those conditions, have accrued
to one of the enterprises, but, by reason of those conditions, have not so accrued, may be
included in the profits of that enterprise and taxed accordingly.

2 Where a Contracting State includes in the profits of an enterprise of that State -- and taxes
accordingly -- profits on which an enterprise of the other Contracting State has been charged
to tax in that other State and the profits so included are profits which would have accrued to
the enterprise of the first-mentioned State if the conditions made between the two enterprises
had been those which would have been made between independent enterprises, then that
other State shall make an appropriate adjustment to the amount of the tax charged therein on
those profits. In determining such adjustment, due regard shall be had to the other provisions
of this Convention and the competent authorities of the Contracting States shall if necessary
consult each other.
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Article 10: Dividends

Learning Objectives: You should
e understand what the term dividends refers to
Key Concepts

e Passive Investment

Dividends

Beneficial Ownership

Rate of withholding

Case studies

United Nations Model Double Taxation Convention between
Developed and Developing Countries (2017 Update)

Article 10
Dividends

1. Dividends paid by a company which is a resident of a Contracting State to a resident of
the other Contracting State may be taxed in that other State.

2. However, such dividends may also be taxed in the Contracting State of which the
company paying the dividends is a resident and according to the laws of that State, but
if the beneficial owner of the dividends is a resident of the other Contracting State, the
tax so charged shall not exceed:

(a) ___ per cent (the percentage is to be established through bilateral negotiations) of the
gross amount of the dividends if the beneficial owner is a company (other than a partnership)
which holds directly at least 25 per cent of the capital of the company paying the dividends
throughout a 365 day period that includes the day of the payment of the dividend (for the
purpose of computing that period, no account shall be taken of changes of ownership that
would directly result from a corporate reorganisation, such as a merger or divisive
reorganisation, of the company that holds the shares or that pays the dividend);

(b) per cent (the percentage is to be established through bilateral negotiations) of the
gross amount of the dividends in all other cases.

The competent authorities of the Contracting States shall by mutual agreement settle the
mode of application of these limitations.



This paragraph shall not affect the taxation of the company in respect of the profits out of
which the dividends are paid.

3 The term "dividends" as used in this article means income from shares, "jouissance" shares
or "jouissance" rights, mining shares, founders’ shares or other rights, not being debt claims,
participating in profits, as well as income from other corporate rights which is subjected to the
same taxation treatment as income from shares by the laws of the State of which the company
making the distribution is a resident.

4 The provisions of paragraphs 1 and 2 shall not apply if the beneficial owner of the dividends,
being a resident of a Contracting State, carries on business in the other Contracting State of
which the company paying the dividends is a resident, through a permanent establishment
situated therein, or performs in that other State independent personal services from a fixed
base situated therein, and the holding in respect of which the dividends are paid is effectively
connected with such permanent establishment or fixed base. In such case the provisions of
article 7 or article 14, as the case may be, shall apply.

5 Where a company which is a resident of a Contracting State derives profits or income from
the other Contracting State, that other State may not impose any tax on the dividends paid by
the company, except in so far as such dividends are paid to a resident of that other State or in
so far as the holding in respect of which the dividends are paid is effectively connected with a
permanent establishment or a fixed base situated in that other State, nor subject the company’s
undistributed profits to a tax on the company’s undistributed profits, even if the dividends paid
or the undistributed profits consist wholly or partly of profits or income arising in such other
State.

OECD Model Tax Convention on Income and on Capital
(2017 Update

Article 10
Dividends

1. Dividends paid by a company which is a resident of a Contracting State to a resident of
the other Contracting State may be taxed in that other State.

2. However, dividends paid by a company which is a resident of a Contracting State may
also be taxed in that State according to the laws of that State, but if the beneficial owner
of the dividends is a resident of the other Contracting State, the tax so charged shall not
exceed:

a) 5 per cent of the gross amount of the dividends if the beneficial owner is a company which
holds directly at least 25 per cent of the capital of the company paying the dividends throughout
a 365 day period that includes the day of the payment of the dividend (for the



purpose of computing that period, no account shall be taken of changes of ownership that
would directly result from a corporate reorganisation, such as a merger or divisive
reorganisation, of the company that holds the shares or that pays the dividend);

b) 15 per cent of the gross amount of the dividends in all other cases.

The competent authorities of the Contracting States shall by mutual agreement settle the
mode of application of these limitations. This paragraph shall not affect the taxation of the
company in respect of the profits out of which the dividends are paid.

3 The term "dividends" as used in this Article means income from shares, "jouissance" shares
or "jouissance" rights, mining shares, founders' shares or other rights, not being debt-claims,
participating in profits, as well as income from other corporate rights which is subjected to the
same taxation treatment as income from shares by the laws of the State of which the company
making the distribution is a resident.

4 The provisions of paragraphs 1 and 2 shall not apply if the beneficial owner of the dividends,
being a resident of a Contracting State, carries on business in the other Contracting State of
which the company paying the dividends is a resident through a permanent establishment
situated therein and the holding in respect of which the dividends are paid is effectively
connected with such permanent establishment. In such case the provisions of Article 7 shall

apply.

5 Where a company which is a resident of a Contracting State derives profits or income from
the other Contracting State, that other State may not impose any tax on the dividends paid by
the company, except insofar as such dividends are paid to a resident of that other State or
insofar as the holding in respect of which the dividends are paid is effectively connected with
a permanent establishment situated in that other State, nor subject the company's
undistributed profits to a tax on the company's undistributed profits, even if the dividends paid
or the undistributed profits consist wholly or partly of profits or income arising in such other
State.
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Article 11: Interest

Learning Objectives: You should
e understand what the term interest refers to

¢ feel comfortable explaining the consequences of interest payments between parties with
a special relationship

¢ know how to describe the concept of beneficial ownership
Key Concepts
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¢ Rate of withholding

e Geographic source

e Payments to political bodies and beneficial ownership

e Payments between parties with a special relationship

e Case studies

United Nations Model Double Taxation Convention between
Developed and Developing Countries (2017 Update)

Article 11
Interest

1. Interest arising in a Contracting State and paid to a resident of the other Contracting State
may be taxed in that other State.

2. However, such interest may also be taxed in the Contracting State in which it arises and
according to the laws of that State, but if the beneficial owner of the interest is a resident
of the other Contracting State, the tax so charged shall not exceed per cent (the
percentage is to be established through bilateral negotiations) of the gross amount of the
interest. The competent authorities of the Contracting States shall by mutual agreement
settle the mode of application of this limitation.

3. The term "interest" as used in this article means income from debt claims of every kind,
whether or not secured by mortgage and whether or not carrying a right to participate in
the debtor’s profits, and in particular, income from government securities and income from
bonds or debentures, including premiums and prizes attaching to such securities,



bonds or debentures. Penalty charges for late payment shall not be regarded as interest
for the purpose of this article.

4. The provisions of paragraphs 1 and 2 shall not apply if the beneficial owner of the interest,
being a resident of a Contracting State, carries on business in the other Contracting State
in which the interest arises, through a permanent establishment situated therein, or
performs in that other State independent personal services from a fixed base situated
therein, and the debt claim in respect of which the interest is paid is effectively connected
with (a) such permanent establishment or fixed base, or with (b) business activities
referred to in (c) of paragraph 1 of article 7. In such cases the provisions of article 7 or
article 14, as the case may be, shall apply.

5. Interest shall be deemed to arise in a Contracting State when the payer is a resident of
that State. Where, however, the person paying the interest, whether he is a resident of a
Contracting State or not, has in a Contracting State a permanent establishment or a fixed
base in connection with which the indebtedness on which the interest is paid was incurred,
and such interest is borne by such permanent establishment or fixed base, then such
interest shall be deemed to arise in the State in which the permanent establishment or
fixed base is situated.

6. Where, by reason of a special relationship between the payer and the beneficial owner or
between both of them and some other person, the amount of the interest, having regard
to the debt claim for which it is paid, exceeds the amount which would have been agreed
upon by the payer and the beneficial owner in the absence of such relationship, the
provisions of this article shall apply only to the last-mentioned amount. In such case, the
excess part of the payments shall remain taxable according to the laws of each
Contracting State, due regard being had to the other provisions of this Convention.

OECD Model Convention on Income and on Capital (2017
Update)

Article 11
Interest

1. Interest arising in a Contracting State and paid to a resident of the other Contracting
State may be taxed in that other State.

2. However, interest arising in a Contracting State may also be taxed in that State according
to the laws of that State, but if the beneficial owner of the interest is a resident of the other
Contracting State, the tax so charged shall not exceed 10 per cent of the gross amount of
the interest. The competent authorities of the Contracting States shall by mutual
agreement settle the mode of application of this limitation.



3. The term "interest" as used in this Article means income from debt-claims of every kind,
whether or not secured by mortgage and whether or not carrying a right to participate in
the debtor's profits, and in particular, income from government securities and income from
bonds or debentures, including premiums and prizes attaching to such securities, bonds
or debentures. Penalty charges for late payment shall not be regarded as interest for the
purpose of this Article.

4. The provisions of paragraphs 1 and 2 shall not apply if the beneficial owner of the interest,
being a resident of a Contracting State, carries on business in the other Contracting State
in which the interest arises through a permanent establishment situated therein and the
debt-claim in respect of which the interest is paid is effectively connected with such
permanent establishment. In such case the provisions of Article 7 shall apply.

5. Interest shall be deemed to arise in a Contracting State when the payer is a resident of
that State. Where, however, the person paying the interest, whether he is a resident of a
Contracting State or not, has in a Contracting State a permanent establishment in
connection with which the indebtedness on which the interest is paid was incurred, and
such interest is borne by such permanent establishment, then such interest shall be
deemed to arise in the State in which the permanent establishment is situated.

6. Where, by reason of a special relationship between the payer and the beneficial owner or
between both of them and some other person, the amount of the interest, having regard
to the debt-claim for which it is paid, exceeds the amount which would have been agreed
upon by the payer and the beneficial owner in the absence of such relationship, the
provisions of this Article shall apply only to the last-mentioned amount. In such case, the
excess part of the payments shall remain taxable according to the laws of each
Contracting State, due regard being had to the other provisions of this Convention.
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Article 12: Royalties
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1.Understand what the term royalties refers to

2.Feel comfortable explaining the consequences of royalty payments between parties with a
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United Nations Model Double Taxation Convention between
Developed and Developing Countries (2017 Update)

Article 12
Royalties

1.

Royalties arising in a Contracting State and paid to a resident of the other Contracting
State may be taxed in that other State.

However, such royalties may also be taxed in the Contracting State in which they arise
and according to the laws of that State, but if the beneficial owner of the royalties is a
resident of the other Contracting State, the tax so charged shall not exceed__per cent
(the percentage is to be established through bilateral negotiations) of the gross amount
of the royalties. The competent authorities of the Contracting States shall by mutual
agreement settle the mode of application of this limitation.

The term "royalties" as used in this article means payments of any kind received as a
consideration for the use of, or the right to use, any copyright of literary, artistic or
scientific work including cinematograph films, or films or tapes used for radio or television
broadcasting, any patent, trademark, design or model, plan, secret formula or process, or
for the use of, or the right to use, industrial, commercial or scientific equipment or for
information concerning industrial, commercial or scientific experience.



4. The provisions of paragraphs 1 and 2 shall not apply if the beneficial owner of the

royalties, being a resident of a Contracting State, carries on business in the other
Contracting State in which the royalties arise, through a permanent establishment situated
therein, or performs in that other State independent personal services from a fixed base
situated therein, and the right or property in respect of which the royalties are paid is
effectively connected with (a) such permanent establishment or fixed base, or with (b)
business activities referred to in (c) of paragraph 1 of article 7. In such cases the provisions
of article 7 or article 14, as the case may be, shall apply.

Royalties shall be deemed to arise in a Contracting State when the payer is a resident of
that State. Where, however, the person paying the royalties, whether he is a resident of a
Contracting State or not, has in a Contracting State a permanent establishment or a fixed
base in connection with which the liability to pay the royalties was incurred, and such
royalties are borne by such permanent establishment or fixed base, then such royalties
shall be deemed to arise in the State in which the permanent establishment or fixed base
is situated.

Where by reason of a special relationship between the payer and the beneficial owner or
between both of them and some other person, the amount of the royalties, having regard
to the use, right or information for which they are paid, exceeds the amount which would
have been agreed upon by the payer and the beneficial owner in the absence of such
relationship, the provisions of this article shall apply only to the last- mentioned amount.
In such case, the excess part of the payments shall remain taxable according to the laws
of each Contracting State, due regard being had to the other provisions of the Convention.

Article 12A

FEES FOR TECHNICAL SERVICES

1.

Fees for technical services arising in a Contracting State and paid to a resident of the
other Contracting State may be taxed in that other State.

2. However, notwithstanding the provisions of Article 14 and subject to the provisions of

Articles 8, 16 and 17, fees for technical services arising in a Contracting State may also
be taxed in the Contracting State in which they arise and according to the laws of that
State, but if the beneficial owner of the fees is a resident of the other Contracting State,
the tax so charged shall not exceed percent of the gross amount of the fees [the
percentage to be established through bilateral negotiations].

The term “fees for technical services” as used in this Article means any payment in
consideration for any service of a managerial, technical or consultancy nature, unless
the payment is made:

(a) to an employee of the person making the payment;

(b) for teaching in an educational institution or for teaching by an educational institution; or



(c) by an individual for services for the personal use of an individual.

4 The provisions of paragraphs 1 and 2 shall not apply if the beneficial owner of fees for
technical services, being a resident of a Contracting State, carries on business in the other
Contracting State in which the fees for technical services arise through a permanent
establishment situated in that other State, or performs in the other Contracting State
independent personal services from a fixed base situated in that other State, and the fees for
technical services are effectively connected with:

a) such permanent establishment or fixed base, or
(b) business activities referred to in (c) of paragraph 1 of Article 7.
In such cases the provisions of Article 7 or Article 14, as the case may be, shall apply.

5 For the purposes of this Article, subject to paragraph 6, fees for technical services shall be
deemed to arise in a Contracting State if the payer is a resident of that State or if the person
paying the fees, whether that person is a resident of a Contracting State or not, has in a
Contracting State a permanent establishment or a fixed base in connection with which the
obligation to pay the fees was incurred, and such fees are borne by the permanent
establishment or fixed base.

6 For the purposes of this Article, fees for technical services shall be deemed not to arise in a
Contracting State if the payer is a resident of that State and carries on business in the other
Contracting State through a permanent establishment situated in that other State or performs
independent personal services through a fixed base situated in that other State and such fees
are borne by that permanent establishment or fixed base.

7 Where, by reason of a special relationship between the payer and the beneficial owner of
the fees for technical services or between both of them and some other person, the amount of
the fees, having regard to the services for which they are paid, exceeds the amount which
would have been agreed upon by the payer and the beneficial owner in the absence of such
relationship, the provisions of this Article shall apply only to the last-mentioned amount. In such
case, the excess part of the fees shall remain taxable according to the laws of each Contracting
State, due regard being had to the other provisions of this Convention.

OECD Model Tax Convention on Income and on Capital
(2017 Update)

Article 12
Royalties

1. Royalties arising in a Contracting State and beneficially owned by a resident of the other
Contracting State shall be taxable only in that other State.

2. The term "royalties" as used in this Article means payments of any kind received as a
consideration for the use of, or the right to use, any copyright of literary, artistic or scientific



formula or process, or for information concerning industrial, commercial or scientific
experience.

3. The provisions of paragraph 1 shall not apply if the beneficial owner of the royalties, being
a resident of a Contracting State, carries on business in the other Contracting State in which
the royalties arise through a permanent establishment situated therein and the right or
property in respect of which the royalties are paid is effectively connected with such
permanent establishment. In such case the provisions of Article 7 shall apply.

4. Where, by reason of a special relationship between the payer and the beneficial owner or
between both of them and some other person, the amount of the royalties, having regard to
the use, right or information for which they are paid, exceeds the amount which would have
been agreed upon by the payer and the beneficial owner in the absence of such relationship,
the provisions of this Article shall apply only to the last-mentioned amount. In such case,
the excess part of the payments shall remain taxable according to the laws of each
Contracting State, due regard being had to the other provisions of this Convention.
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Article 13: Capital Gains

Learning Objectives: You should

1.Know how to identify immovable property and real property

Key Concepts

Capital Investment

Source-based taxation

Immovable property

What is immovable property (including what is direct use, letting, or use)?

Capital Gains

What is a capital gain (including what is alienation and what is wholly or principally)?
Relationship between capital gains and other treaty articles

Case studies

United Nations Model Double Taxation Convention between
Developed and Developing Countries (2017 Update)

Article 13
Capital Gains

1.

Gains derived by a resident of a Contracting State from the alienation of immovable
property referred to in Article 6 and situated in the other Contracting State may be taxed
in that other State.

Gains from the alienation of movable property forming part of the business property of a
permanent establishment which an enterprise of a Contracting State has in the other
Contracting State or of movable property pertaining to a fixed base available to a resident
of a Contracting State in the other Contracting State for the purpose of performing
independent personal services, including such gains from the alienation of such a
permanent establishment (alone or with the whole enterprise) or of such fixed base, may
be taxed in that other State.

. Gains that an enterprise of a Contracting State that operates ships or aircraft in

international traffic derives from the alienation of such ships or aircraft, or of movable
property pertaining to the operation of such ships or aircraft, shall be taxable only in that
State.



4. Gains derived by a resident of a Contracting State from the alienation of shares or

comparable interests, such as interests in a partnership or trust, may be taxed in the
other Contracting State if, at any time during the 365 days preceding the alienation, these
shares or comparable interests derived more than 50 per cent of their value directly or
indirectly from immovable property, as defined in Article 6, situated in that other State.

Gains, other than those to which paragraph 4 applies, derived by a resident of a
Contracting State from the alienation of shares of a company, or comparable interests,
such as interests in a partnership or trust, which is a resident of the other Contracting
State, may be taxed in that other State if the alienator, at any time during the 365 days
preceding such alienation, held directly or indirectly at least_per cent (the percentage
is to be established through bilateral negotiations) of the capital of that company

Gains from the alienation of any property other than that referred to in paragraphs 1, 2,
3, 4 and 5 shall be taxable only in the Contracting State of which the alienator is a
resident.

OECD Model Tax Convention on Income and on Capital (2017
Update)

Article 13
Capital Gains

1.

Gains derived by a resident of a Contracting State from the alienation of immovable
property referred to in Article 6 and situated in the other Contracting State may be taxed
in that other State.

Gains from the alienation of movable property forming part of the business property of a
permanent establishment which an enterprise of a Contracting State has in the other
Contracting State, including such gains from the alienation of such a permanent
establishment (alone or with the whole enterprise), may be taxed in that other State.

Gains that an enterprise of a Contracting State that operates ships or aircraft in
international traffic derives from the alienation of such ships or aircraft, or from movable
property pertaining to the operation of such ships or aircraft, shall be taxable only in that
State.

Gains derived by a resident of a Contracting State from the alienation of shares or
comparable interests, such as interests in a partnership or trust, may be taxed in the other
Contracting State if, at any time during the 365 days preceding the alienation, these shares
or comparable interests derived more than 50 per cent of their value directly or indirectly from
immovable property, as defined in Article 6, situated in that State.

Gains from the alienation of any property, other than that referred to in paragraphs 1, 2,
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Article 14: Independent Personal Services

United Nations Model Double Taxation Convention between
Developed and Developing Countries (2017 Update)

Article 14
Independent Personal Services

1. Income derived by a resident of a Contracting State in respect of professional services
or other activities of an independent character shall be taxable only in that State except
in the following circumstances, when such income may also be taxed in the other
Contracting State:

(a) If he has a fixed base regularly available to him in the other Contracting State for the
purpose of performing his activities; in that case, only so much of the income as is attributable
to that fixed base may be taxed in that other Contracting State; or

(b) If his stay in the other Contracting State is for a period or periods amounting to or
exceeding in the aggregate 183 days in any twelve-month period commencing or ending in
the fiscal year concerned; in that case, only so much of the income as is derived from his
activities performed in that other State may be taxed in that other State.

2 The term "professional services" includes especially independent scientific, literary, artistic,
educational or teaching activities as well as the independent activities of physicians, lawyers,
engineers, architects, dentists and accountants.
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[Article 14 -- Independent Personal Services]
[ Deleted ]
Article 14 Bibliography

Brauner, Yariv. “United States: Allocation of Payments Received for Royalties and Personal
Services under Endorsement Contracts” in Eric CCM Kemmeren et al, eds, Tax Treaty Case
Law Around the Globe 2014 (Amsterdam: International Bureau of Fiscal Documentation,
2014) 259 https://perma.cc/3BUA-CMCY



Christians, Allison & Yariv Brauner. “The Meaning of ‘Enterprise,” ‘Business,’” and ‘Business
Profits” under Tax Treaties and Domestic Tax Law” (2011) 11161 U Wis Legal Studies https://
perma.cc/69LV-BVC9

De Kort, JWJ. “Why Article 14 (Independent Personal Services) was Deleted from the OECD
Model Tax Convention” (2001) 29:3 Intertax 72 https://perma.cc/NL3H-KAFS

de Man, Fernando Souza, Taxation of Services in Treaties Between Developed and
Developing Countries: A Proposal for New Guidelines (Amsterdam: IBFD, 2017)

Han, Keefe. “Mistaken Removal of Article 14 from the OECD Model Tax Convention” (2010)
16 Auckland UL Rev 192

Kemmeren, Eric CCM. “Netherlands: Income from Former Research and Fixed Base and an
Origin-Based Alternative” in Eric CCM Kemmeren et al, eds, Tax Treaty Case Law Around the
Globe 2014 (Amsterdam: International Bureau of Fiscal Documentation, 2014) 55 htips:/
perma.cc/7FZ5-SYZ3

Kirsch, Michael S., Tax Treaties and the Taxation of Services in the Absence of Physical
Presence (2016). 41 Brook. J. Int'l L. 1143 (2016). Available at SSRN https://perma.cc/VB5D-
NDCZ

Reid, Marsha L., The New Services PE Provision of the Canada-US Tax Treaty. Canadian Tax
Journal/Revue Fiscale Canadienne, Vol. 58, No. 4, 2010. Available at SSRN
https://perma.cc/48GU-UTSU

Rust, Alexander. “Austria: Constitutional Review of Tax Treaties” in Michael Lang et al, eds,
Tax Treaty Case Law Around the Globe 2015 (Vienna: Linde, 2016) 95 https://perma.cc/3E8S-
Q2KC

Vinnitskiy, Danil V. “Russia: Withholding Tax on Agency Fees under the Russia-Germany Tax
Treaty (Articles 14, 15 and 21)” in Michael Lang et al, eds, Tax Treaty Case Law Around the
Globe 2015 (Vienna: Linde, 2016) 257 https://perma.cc/56GB-SEKQ

Article 14 Cases
Boulez v. Commissioner 83 T.C. 584 (1984)
Dudney v the Queen, [2002] CTC 56 (FCA).[C2]

Federal Commercial Court of the North-West District, 3 February 2014, No A56-20669/2013
(Russia).

Graphite India v Deputy Commissioner of Income Tax (2002), [2003] 86 ITD 384 Kol
(Income Tax Appellate Tribunal India).



Hoge Raad der Nederlanden [Supreme Court of the Netherlands], 6 December 2013, No
12/00252 (Netherlands).

Maharashtra State Electricity Board v Deputy Commissioner of Income Tax, (2003) [2004]
90 ITD 793 Mum (Income Tax Appeal Tribunal India).

Sergio Garcia v Commissioner of Internal Revenue, 140 TC No 6 (US Tax Ct 2013).
Verfassungsgerichtshof [Constitutional Court], 23 June 2014, No SV2/2013 (Austria).

Wolf v The Queen, 2002 FCA 96, rev’'g [2000] 1 CTC 2172 (TCC).



Article 15: Dependent Personal Services/Income from
Employment

United Nations Model Double Taxation Convention between
Developed and Developing Countries (2017 Update)

Article 15
Dependent Personal Services

1. Subject to the provisions of articles 16, 18 and 19, salaries, wages and other similar
remuneration derived by a resident of a Contracting State in respect of an employment
shall be taxable only in that State unless the employment is exercised in the other
Contracting State. If the employment is so exercised, such remuneration as is derived
therefrom may be taxed in that other State.

2. Notwithstanding the provisions of paragraph 1, remuneration derived by a resident of a
Contracting State in respect of an employment exercised in the other Contracting State
shall be taxable only in the first-mentioned State if:

(a) The recipient is present in the other State for a period or periods not exceeding in the
aggregate 183 days in any twelve-month period commencing or ending in the fiscal year
concerned; and

(b) The remuneration is paid by, or on behalf of, an employer who is not a resident of the
other State; and

(c) The remuneration is not borne by a permanent establishment or a fixed base which the
employer has in the other State.

3 Notwithstanding the preceding provisions of this Article, remuneration derived by a resident
of a Contracting State in respect of an employment, as a member of the regular complement
of a ship or aircraft, that is exercised aboard a ship or aircraft operated in international traffic,
other than aboard a ship or aircraft operated solely within the other Contracting State, shall
be taxable only in the first-mentioned State.
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Article 15
Income From Employment



1. Subject to the provisions of Articles 16, 18 and 19, salaries, wages and other similar
remuneration derived by a resident of a Contracting State in respect of an employment
shall be taxable only in that State unless the employment is exercised in the other
Contracting State. If the employment is so exercised, such remuneration as is derived
therefrom may be taxed in that other State.

2. Notwithstanding the provisions of paragraph 1, remuneration derived by a resident of a
Contracting State in respect of an employment exercised in the other Contracting State
shall be taxable only in the first-mentioned State if:

a) the recipient is present in the other State for a period or periods not exceeding in the
aggregate 183 days in any twelve month period commencing or ending in the fiscal year
concerned, and

b) the remuneration is paid by, or on behalf of, an employer who is not a resident of the other
State, and

c) the remuneration is not borne by a permanent establishment which the employer has in the
other State.

3 Notwithstanding the preceding provisions of this Article, remuneration derived by a resident
of a Contracting State in respect of an employment, as a member of the regular complement
of a ship or aircraft, that is exercised aboard a ship or aircraft operated in international traffic,
other than aboard a ship or aircraft operated solely within the other Contracting State, shall be
taxable only in the first-mentioned State.
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Article 16
Directors' Fees and Remuneration of Top-Level Managerial Officials

1. Directors' fees and other similar payments derived by a resident of a Contracting State in
his capacity as a member of the Board of Directors of a company which is a resident of
the other Contracting State may be taxed in that other State.

2. Salaries, wages and other similar remuneration derived by a resident of a Contracting
State in his capacity as an official in a top-level managerial position of a company which
is a resident of the other Contracting State may be taxed in that other State.
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Article 16
Directors’ Fees

Directors' fees and other similar payments derived by a resident of a Contracting State in his
capacity as a member of the board of directors of a company which is a resident of the other
Contracting State may be taxed in that other State.
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Article 17
Artistes and Sportspersons

1.

Notwithstanding the provisions of Articles 14 and 15, income derived by a resident of a
Contracting State as an entertainer, such as a theatre, motion picture, radio or television
artiste, or a musician, or as a sportsperson, from his personal activities as such exercised
in the other Contracting State, may be taxed in that other State.

Where income in respect of personal activities exercised by an entertainer or a
sportsperson in his capacity as such accrues not to the entertainer or sportsperson himself
but to another person, that income may, notwithstanding the provisions of articles 7, 14
and 15, be taxed in the Contracting State in which the activities of the entertainer or
sportsperson are exercised.
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Article 17
Entertainers and Sportspersons

1.

Notwithstanding the provision of Article 15, income derived by a resident of a Contracting
State as an entertainer, such as a theatre, motion picture, radio or television artiste, or a
musician, or as a sportsperson, from that resident’s personal activities as such exercised
in the other Contracting State, may be taxed in that other State.

Where income in respect of personal activities exercised by an entertainer or a
sportsperson acting as such accrues not to the entertainer or sportsperson but to another
person, that income may, notwithstanding the provision of Article 15, be taxed in the
Contracting State in which the activities of the entertainer or sportsperson are exercised.
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Article 18
Pensions and Social Security Payments

Article 18 (alternative A)

1.

Subject to the provisions of paragraph 2 of article 19, pensions and other similar
remuneration paid to a resident of a Contracting State in consideration of past employment
shall be taxable only in that State.

Notwithstanding the provisions of paragraph 1, pensions paid and other payments made
under a public scheme which is part of the social security system of a Contracting State
or a political subdivision or a local authority thereof shall be taxable only in that State.

Article 18 (alternative B)

1.

Subject to the provisions of paragraph 2 of article 19, pensions and other similar
remuneration paid to a resident of a Contracting State in consideration of past employment
may be taxed in that State.

However, such pensions and other similar remuneration may also be taxed in the other
Contracting State if the payment is made by a resident of that other State or a permanent
establishment situated therein.

Notwithstanding the provisions of paragraphs 1 and 2, pensions paid and other payments
made under a public scheme which is part of the social security system of a Contracting
State or a political subdivision or a local authority thereof shall be taxable only in that State.
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Article 18
Pensions

Subject to the provisions of paragraph 2 of Article 19, pensions and other similar

remuneration paid to a resident of a Contracting State in consideration of past employment

shall be taxable only in that State.
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Article 19
Government Service

1.(a) Salaries, wages and other similar remuneration paid by a Contracting State or a political
subdivision or a local authority thereof to an individual in respect of services rendered to that
State or subdivision or authority shall be taxable only in that State.

(b) However, such salaries, wages and other similar remuneration shall be taxable only in the
other Contracting State if the services are rendered in that other State and the individual is a
resident of that State who:

(i) is a national of that State; or
(i) did not become a resident of that State solely for the purpose of rendering the services.

2.(a) Notwithstanding the provisions of paragraph 1, pensions and other similar remuneration
paid by, or out of funds created by, a Contracting State or a political subdivision or a local
authority thereof to an individual in respect of services rendered to that State or subdivision or
authority shall be taxable only in that State.

(b) However, such pensions and other similar remuneration shall be taxable only in the other
Contracting State if the individual is a resident of, and a national of, that other State.

3 The provisions of Articles 15, 16, 17 and 18 shall apply to salaries, wages, pensions, and
other similar remuneration in respect of services rendered in connection with a business
carried on by a Contracting State or a political subdivision or a local authority thereof.

OECD Model Tax Convention on Income and on Capital
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Article 19

Government Service

1. a) Salaries, wages and other similar remuneration paid by a Contracting State or a
political subdivision or a local authority thereof to an individual in respect of services
rendered to that State or subdivision or authority shall be taxable only in that State.



b) However, such salaries, wages and other similar remuneration shall be taxable only
in the other Contracting State if the services are rendered in that State and the individual
is a resident of that State who:

(i) is a national of that State; or
(i) did not become a resident of that State solely for the purpose of rendering the services.

2 a) Notwithstanding the provisions of paragraph 1, pensions and other similar remuneration
paid by, or out of funds created by, a Contracting State or a political subdivision or a local
authority thereof to an individual in respect of services rendered to that State or subdivision
or authority shall be taxable only in that State.

2 b) However, such pensions and other similar remuneration shall be taxable only in the other
Contracting State if the individual is a resident of, and a national of, that State.

3 The provisions of Articles 15, 16, 17, and 18 shall apply to salaries, wages, pensions, and
other similar remuneration in respect of services rendered in connection with a business
carried on by a Contracting State or a political subdivision or a local authority thereof.
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Article 20
Students

Payments which a student or business trainee or apprentice who is or was immediately before
visiting a Contracting State a resident of the other Contracting State and who is present in the
first-mentioned State solely for the purpose of his education or training receives for the
purpose of his maintenance, education or training shall not be taxed in that State, provided
that such payments arise from sources outside that State.

OECD Model Tax Convention on Income and Capital (2017
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Article 20
Students

Payments which a student or business apprentice who is or was immediately before visiting
a Contracting State a resident of the other Contracting State and who is present in the first-
mentioned State solely for the purpose of his education or training receives for the purpose
of his maintenance, education or training shall not be taxed in that State, provided that such
payments arise from sources outside that State.

Article 20 Bibliography

Claus Staringer & Anna Binder, "Students and Business Apprentices According to Art 20
OECD Model Convention", in Michael Lang, Pasquale Pistone, Alexander Rust, Josef
Schuch, Claus Staringer, Alfred Storck, eds., The OECD Model Convention and its Update
2014 (Amsterdam: IBFD, 2015).

De Broe, Luc. “Students (Article 20 OECD Model Convention)” in Michael Lang et al, eds,
Source Versus Residence: Problems Arising from the Allocation of Taxing Rights in Tax
Treaty Law and Possible Alternatives (Austin: Wolters Kluwer Law & Business, 2008) 295
https://perma.cc/93Y7-6XCP

Eline Huisman & Nadine Oberbauer, "Chapter 8: Pensions, Students and other Income", in
Michael Lang, Pasquale Pistone, Alexander Rust, Josef Schuch, Claus Staringer,, eds., The
UN Model Convention and Its Relevance for the Global tax treaty Network, WU Series vol. 7



(Amsterdam: IBFD, 2017) https://perma.cc/A4ED-FVN3

Lang, Michael, ‘Does Art 20 of the OECD Model Convention Really Fit into Tax Treaties?’ in:
Philip Baker and Catherine Bobbett (eds), Essays in Honour of John F Avery Jones, Tax
Polymath, A Life in International Taxation (IBFD 2010) https://perma.cc/Z6Z8-7XVQ

Macejovska, Katarina, ‘Students in Article 20 of the OECD Model Convention’ in: Daniela
Hoohenwarter and Vanessa Metzler (eds), Taxation of Employment Income in International
Tax Law (Linde 2009)

Marek Herm, "Student Article in Model Conventions and in Tax Treaties" (2004) 32 Intertax,
Issue 2, pp. 69-90 https://perma.cc/3PLC-ES5RN

Article 20 Cases
Cai v The Queen, [1996] 3 CTC 2724 (TCC).
Fedor Ratnikov v Commissioner of Internal Revenue, 30 March 2009 (United States).

Finanzgericht Niedersachsen (Tax Court, Niedersachsen), 3 K 10119/02, 9 March 2005,
Steuerentscheid, 2005, 595 (Germany).

Gu v Her Majesty the Queen, 26 April 1991, [1991] 2 CTC 2093.
Liv R, [1994] 1 CTC 28 (FCA).

Renz v The Queen, [2003] 1 CTC 2307 (TCC).

Weyts v Commissioner of Internal Revenue, (US Tax Court 2003).

Wolfgang Metz v Commissioner of Internal Revenue, 17 January 1985, 49 TCM (CCH) 575
(United States).

Qing Gang K Li v Her Majesty the Queen, 2 June 1994, [1994] 1 CTC 28.



Article 21: Other Income

United Nations Model Double Taxation Convention between
Developed and Developing Countries (2017 Update)

Article 21
Other Income

1.

Items of income of a resident of a Contracting State, wherever arising, not dealt with in
the foregoing articles of this Convention shall be taxable only in that State.

2. The provisions of paragraph 1 shall not apply to income, other than income from

immovable property as defined in paragraph 2 of Article 6, if the recipient of such income,
being a resident of a Contracting State, carries on business in the other Contracting State
through a permanent establishment situated therein, or performs in that other State
independent personal services from a fixed base situated therein, and the right or property
in respect of which the income is paid is effectively connected with such permanent
establishment or fixed base. In such case the provisions of Article 7 or Article 14, as the
case may be, shall apply.

Notwithstanding the provisions of paragraphs 1 and 2, items of income of a resident of a
Contracting State not dealt with in the foregoing Articles of this Convention and arising in
the other Contracting State may also be taxed in that other State.

OECD Model Tax Convention on Income and Capital (2017
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Article 21
Other Income

1.

Items of income of a resident of a Contracting State, wherever arising, not dealt with in
the foregoing Articles of this Convention shall be taxable only in that State.

2. The provisions of paragraph 1 shall not apply to income, other than income from

immovable property as defined in paragraph 2 of Article 6, if the recipient of such income,
being a resident of a Contracting State, carries on business in the other Contracting State
through a permanent establishment situated therein and the right or property in respect
of which the income is paid is effectively connected with such permanent establishment.
In such case the provisions of Article 7 shall apply.
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Article 22: Taxation of Capital
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Article 22
Capital

1. Capital represented by immovable property referred to in Article 6, owned by a resident
of a Contracting State and situated in the other Contracting State, may be taxed in that
other State.

2. Capital represented by movable property forming part of the business property of a
permanent establishment which an enterprise of a Contracting State has in the other
Contracting State or by movable property pertaining to a fixed base available to a resident
of a Contracting State in the other Contracting State for the purpose of performing
independent personal services, may be taxed in that other State.

3. Capital of an enterprise of a Contracting State that operates ships or aircraft in
international traffic represented by such ships or aircraft, and by movable property
pertaining to the operation of such ships or aircraft, shall be taxable only in that State.

[4. All other elements of capital of a resident of a Contracting State shall be taxable only in
that State.]

(The question of the taxation of all other elements of capital of a resident of a Contracting
State is left to bilateral negotiations. Should the negotiating parties decide to include in the
Convention an article on the taxation of capital, they will have to determine whether to use the
wording of paragraph 4 as shown or wording that leaves taxation to the State in which the
capital is located.)
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Article 22
Capital

1. Capital represented by immovable property referred to in Article 6, owned by a resident
of a Contracting State and situated in the other Contracting State, may be taxed in that
other State.

2. Capital represented by movable property forming part of the business property of a
permanent establishment which an enterprise of a Contracting State has in the other
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3. Capital of an enterprise of a Contracting State that operates ships or aircraft in
international traffic represented by such ships or aircraft, and by movable property
pertaining to the operation of such ships or aircraft, shall be taxable only in that State.

4. All other elements of capital of a resident of a Contracting State shall be taxable only in

that State.
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Article 23 A
Exemption Method

1. Where a resident of a Contracting State derives income or owns capital which may be
taxed in the other Contracting State, in accordance with the provisions of this Convention
(except to the extent that these provisions allow taxation by that other State solely because
the income is also income derived by a resident of that State or because the capital is also
capital owned by a resident of that State), the first-mentioned State shall, subject to the
provisions of paragraphs 2 and 3, exempt such income or capital from tax.

2. Where a resident of a Contracting State derives items of income which, in accordance with
the provisions of Articles 10, 11 12, and 12A may be taxed in the other Contracting State,
the first-mentioned State shall allow as a deduction from the tax on the income of that
resident an amount equal to the tax paid in that other State. Such deduction shall not,
however, exceed that part of the tax, as computed before the deduction is given, which is
attributable to such items of income which may be taxed in that other State.

3. Where in accordance with any provision of this Convention income derived or capital
owned by a resident of a Contracting State is exempt from tax in that State, such State
may nevertheless, in calculating the amount of tax on the remaining income or capital of
such resident, take into account the exempted income or capital.

4. The provisions of paragraph 1 shall not apply to income derived or capital owned by a
resident of a Contracting State where the other Contracting State applies the provisions
of this Convention to exempt such income or capital from tax or applies the provisions of
paragraph 2 of Article 10, 11, 12 or 12A to such income; in the latter case, the first-
mentioned State shall allow the deduction of tax provided for by paragraph 2.

Article 23 B
Credit Method

1. Where a resident of a Contracting State derives income or owns capital which may be
taxed in the other Contracting State, in accordance with the provisions of this
Convention (except to the extent that these provisions allow taxation by that other State



solely because the income is also income derived by a resident of that State or because
the capital is also capital owned by a resident of that State), the first-mentioned State
shall allow:

(a) as a deduction from the tax on the income of that resident an amount equal to the
income tax paid in that other State;

(b) as a deduction from the tax on the capital of that resident, an amount equal to the
capital tax paid in that other State.

Such deduction in either case shall not, however, exceed that part of the income tax or
capital tax, as computed before the deduction is given, which is attributable, as the case
may be, to the income or the capital which may be taxed in that other State.

2. Where, in accordance with any provision of this Convention, income derived or capital
owned by a resident of a Contracting State is exempt from tax in that State, such State
may nevertheless, in calculating the amount of tax on the remaining income or capital of
such resident, take into account the exempted income or capital

OECD Model Tax Convention on Income and on Capital
(2017 Update)

Article 23 A
Exemption Method

1. Where a resident of a Contracting State derives income or owns capital which may be
taxed in the other Contracting State in accordance with the provisions of this Convention
(except to the extent that these provisions allow taxation by that other State solely
because the income is also income derived by a resident of that State or because the
capital is also capital owned by a resident of that State), the first-mentioned State shall,
subject to the provisions of paragraphs 2 and 3, exempt such income or capital fromtax.

2. Where a resident of a Contracting State derives items of income which may be taxed in
the other Contracting State in accordance with the provisions of Articles 10 and 11 (except
to the extent that these provisions allow taxation by that other State solely because the
income is also income derived by a resident of that State), the first- mentioned State shall
allow as a deduction from the tax on the income of that resident an amount equal to the
tax paid in that other State. Such deduction shall not, however, exceed that part of the
tax, as computed before the deduction is given, which is attributable to such items of
income derived from that other State.

3. Where in accordance with any provision of the Convention income derived or capital
owned by a resident of a Contracting State is exempt from tax in that State, such State
may nevertheless, in calculating the amount of tax on the remaining income or capital of
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4. The provisions of paragraph 1 shall not apply to income derived or capital owned by a
resident of a Contracting State where the other Contracting State applies the provisions
of this Convention to exempt such income or capital from tax or applies the provisions of
paragraph 2 of Article 10 or 11 to such income.

Article 23 B
Credit Method

1. Where a resident of a Contracting State derives income or owns capital which may be taxed
in the other Contracting State in accordance with the provisions of this Convention (except
to the extent that these provisions allow taxation by that other State solely because the
income is also income derived by a resident of that State or because the capital is also
capital owned by a resident of that State), the first-mentioned State shall allow:

a) as a deduction from the tax on the income of that resident, an amount equal to the income
tax paid in that other State;

b) as a deduction from the tax on the capital of that resident, an amount equal to the capital
tax paid in that other State.

Such deduction in either case shall not, however, exceed that part of the income tax or capital
tax, as computed before the deduction is given, which is attributable, as the case may be, to
the income or the capital which may be taxed in that other State.

2 Where in accordance with any provision of the Convention income derived or capital owned
by a resident of a Contracting State is exempt from tax in that State, such State may
nevertheless, in calculating the amount of tax on the remaining income or capital of such
resident, take into account the exempted income or capital.
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Article 24
Non-Discrimination

1.

Nationals of a Contracting State shall not be subjected in the other Contracting State to
any taxation or any requirement connected therewith which is other or more burdensome
than the taxation and connected requirements to which nationals of that other State in the
same circumstances, in particular with respect to residence, are or may be subjected. This
provision shall, notwithstanding the provisions of Article 1, also apply to persons who are
not residents of one or both of the Contracting States.

Stateless persons who are residents of a Contracting State shall not be subjected in either

Contracting State to any taxation or any requirement connected therewith which is other
or more burdensome than the taxation and connected requirements to which nationals of
the State concerned in the same circumstances, in particular with respect to residence,
are or may be subjected.

The taxation on a permanent establishment which an enterprise of a Contracting State
has in the other Contracting State shall not be less favourably levied in that other State
than the taxation levied on enterprises of that other State carrying on the same activities.
This provision shall not be construed as obliging a Contracting State to grant to residents
of the other Contracting State any personal allowances, reliefs and reductions for taxation
purposes on account of civil status or family responsibilities which it grants to its own
residents.

Except where the provisions of paragraph 1 of Article 9, paragraph 6 of Article 11, or
paragraph 6 of Article 12, or paragraph 6 of Article 12A apply, interest, royalties and other
disbursements paid by an enterprise of a Contracting State to a resident of the other
Contracting State shall, for the purpose of determining the taxable profits of such
enterprise, be deductible under the same conditions as if they had been paid to a resident
of the first-mentioned State. Similarly, any debts of an enterprise of a Contracting State
to a resident of the other Contracting State shall, for the purpose of determining the
taxable capital of such enterprise, be deductible under the same conditions as if they had
been contracted to a resident of the first-mentioned State.

Enterprises of a Contracting State, the capital of which is wholly or partly owned or
controlled, directly or indirectly, by one or more residents of the other Contracting State,
shall not be subjected in the first-mentioned State to any taxation or any requirement



requirements to which other similar enterprises of the first-mentioned State are or may
be subjected.

6. The provisions of this Article shall, notwithstanding the provisions of Article 2, apply to

taxes of every kind and description.
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Article 24
Non-Discrimination

1.

Nationals of a Contracting State shall not be subjected in the other Contracting State to
any taxation or any requirement connected therewith, which is other or more burdensome
than the taxation and connected requirements to which nationals of that other State in the
same circumstances, in particular with respect to residence, are or may be subjected. This
provision shall, notwithstanding the provisions of Article 1, also apply to persons who are
not residents of one or both of the Contracting States.

Stateless persons who are residents of a Contracting State shall not be subjected in either
Contracting State to any taxation or any requirement connected therewith, which is other
or more burdensome than the taxation and connected requirements to which nationals of
the State concerned in the same circumstances, in particular with respect to residence,
are or may be subjected.

The taxation on a permanent establishment which an enterprise of a Contracting State
has in the other Contracting State shall not be less favourably levied in that other State
than the taxation levied on enterprises of that other State carrying on the same activities.
This provision shall not be construed as obliging a Contracting State to grant to residents
of the other Contracting State any personal allowances, reliefs and reductions for taxation
purposes on account of civil status or family responsibilities which it grants to its own residents.

Except where the provisions of paragraph 1 of Article 9, paragraph 6 of Article 11, or
paragraph 4 of Article 12, apply, interest, royalties and other disbursements paid by an
enterprise of a Contracting State to a resident of the other Contracting State shall, for the
purpose of determining the taxable profits of such enterprise, be deductible under the
same conditions as if they had been paid to a resident of the first-mentioned State.
Similarly, any debts of an enterprise of a Contracting State to a resident of the other
Contracting State shall, for the purpose of determining the taxable capital of such
enterprise, be deductible under the same conditions as if they had been contracted to a
resident of the first-mentioned State.

Enterprises of a Contracting State, the capital of which is wholly or partly owned or
controlled, directly or indirectly, by one or more residents of the other Contracting State,
shall not be subjected in the first-mentioned State to any taxation or any requirement



requirements to which other similar enterprises of the first-mentioned State are or may
be subjected.

6. The provisions of this Article shall, notwithstanding the provisions of Article 2, apply to
taxes of every kind and description.
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Article 25
Mutual Agreement Procedure (MAP)

Article 25 (alternative A)

1. Where a person considers that the actions of one or both of the Contracting States result
or will result for him in taxation not in accordance with the provisions of this Convention,
he may, irrespective of the remedies provided by the domestic law of those States, present
his case to the competent authority of the Contracting State of which he is a resident or, if
his case comes under paragraph 1 of Article 24, to that of the Contracting State of which
he is a national. The case must be presented within three years from the first notification
of the action resulting in taxation not in accordance with the provisions of the Convention.

2. The competent authority shall endeavour, if the objection appears to it to be justified and
if it is not itself able to arrive at a satisfactory solution, to resolve the case by mutual
agreement with the competent authority of the other Contracting State, with a view to the
avoidance of taxation which is not in accordance with this Convention. Any agreement
reached shall be implemented notwithstanding any time limits in the domestic law of the
Contracting States.

3. The competent authorities of the Contracting States shall endeavour to resolve by mutual
agreement any difficulties or doubts arising as to the interpretation or application of the
Convention. They may also consult together for the elimination of double taxation in cases
not provided for in the Convention.

4. The competent authorities of the Contracting States may communicate with each other
directly, including through a joint commission consisting of themselves or their
representatives, for the purpose of reaching an agreement in the sense of the preceding
paragraphs. The competent authorities, through consultations, shall develop appropriate
bilateral procedures, conditions, methods and techniques for the implementation of the
mutual agreement procedure provided for in this article.

Article 25 (alternative B)



1. Where a person considers that the actions of one or both of the Contracting States result
or will result for him in taxation not in accordance with the provisions of this Convention, he
may, irrespective of the remedies provided by the domestic law of those States, present his
case to the competent authority of the Contracting State of which he is a resident or, if his
case comes under paragraph 1 of Article 24, to that of the Contracting State of which he is
a national. The case must be presented within three years from the first notification of the
action resulting in taxation not in accordance with the provisions of the Convention.

2. The competent authority shall endeavour, if the objection appears to it to be justified and if
it is not itself able to arrive at a satisfactory solution, to resolve the case by mutual
agreement with the competent authority of the other Contracting State, with a view to the
avoidance of taxation which is not in accordance with this Convention. Any agreement
reached shall be implemented notwithstanding any time limits in the domestic law of the
Contracting States.

3. The competent authorities of the Contracting States shall endeavour to resolve by mutual
agreement any difficulties or doubts arising as to the interpretation or application of the
Convention. They may also consult together for the elimination of double taxation in cases
not provided for in the Convention.

4. The competent authorities of the Contracting States may communicate with each other
directly, including through a joint commission consisting of themselves or their
representatives, for the purpose of reaching an agreement in the sense of the preceding
paragraphs. The competent authorities, through consultations, may develop appropriate
bilateral procedures, conditions, methods and techniques for the implementation of the
mutual agreement procedure provided for in this Article.

5. Where,

(a) under paragraph 1, a person has presented a case to the competent authority of a
Contracting State on the basis that the actions of one or both of the Contracting States have
resulted for that person in taxation not in accordance with the provisions of this Convention,
and

(b) the competent authorities are unable to reach an agreement to resolve that case pursuant
to paragraph 2 within three years from the presentation of the case to the competent authority
of the other Contracting State, any unresolved issues arising from the case shall be submitted
to arbitration if either competent authority so requests. The person who has presented the
case shall be notified of the request. These unresolved issues shall not, however, be
submitted to arbitration if a decision on these issues has already been rendered by a court or
administrative tribunal of either State. The arbitration decision shall be binding on both States
and shall be implemented notwithstanding any time limits inthe



domestic laws of these States unless both competent authorities agree on a different solution

within six months after the decision has been communicated to them or unless a person

directly affected by the case does not accept the mutual agreement that implements the

arbitration decision. The competent authorities of the Contracting States shall by mutual

agreement settle the mode of application of this paragraph.

OECD Model Tax Convention on Income and on Capital
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Article 25
Mutual Agreement Procedure

1.

5.

a)u

Where a person considers that the actions of one or both of the Contracting States result
or will result for him in taxation not in accordance with the provisions of this Convention,
he may, irrespective of the remedies provided by the domestic law of those States, present
his case to the competent authority of either Contracting State. The case must be
presented within three years from the first notification of the action resulting in taxation not
in accordance with the provisions of the Convention.

The competent authority shall endeavour, if the objection appears to it to be justified and
if it is not itself able to arrive at a satisfactory solution, to resolve the case by mutual
agreement with the competent authority of the other Contracting State, with a view to the
avoidance of taxation which is not in accordance with the Convention. Any agreement
reached shall be implemented notwithstanding any time limits in the domestic law of the
Contracting States.

The competent authorities of the Contracting States shall endeavour to resolve by mutual
agreement any difficulties or doubts arising as to the interpretation or application of the
Convention. They may also consult together for the elimination of double taxation in cases
not provided for in the Convention.

The competent authorities of the Contracting States may communicate with each other
directly, including through a joint commission consisting of themselves or their
representatives, for the purpose of reaching an agreement in the sense of the preceding
paragraphs.

Where,

nder paragraph 1, a person has presented a case to the competent authority of a

Contracting State on the basis that the actions of one or both of the Contracting States have

resulted for that person in taxation not in accordance with the provisions of this Convention,

and



b) the competent authorities are unable to reach an agreement to resolve that case pursuant
to paragraph 2 within two years from the date when all the information required by the
competent authorities in order to address the case has been provided to both competent
authorities,

any unresolved issues arising from the case shall be submitted to arbitration if the person so
requests in writing. These unresolved issues shall not, however, be submitted to arbitration if
a decision on these issues has already been rendered by a court or administrative tribunal of
either State. Unless a person directly affected by the case does not accept the mutual
agreement that implements the arbitration decision, that decision shall be binding on both
Contracting States and shall be implemented notwithstanding any time limits in the domestic
laws of these States. The competent authorities of the Contracting States shall by mutual
agreement settle the mode of application of this paragraph.[1]

Mandatory Binding MAP Arbitration Provisions in Bilateral Tax Treaties

One of the outcomes of the OECD's BEPS Project is the commitment by some countries to
include arbitration provisions in their existing tax treaties. Under this framework, unresolved
disputes under the Mutual Agreement Procedure will be assigned to an arbitration panel to
strengthen the effectiveness and efficiency of the MAP Process . See the OECD's Report here
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Article 26
Exchange of Information

1. The competent authorities of the Contracting States shall exchange such information as is
foreseeably relevant for carrying out the provisions of this Convention or to the
administration or enforcement of the domestic laws of the Contracting States concerning
taxes of every kind and description imposed on behalf of the Contracting States, or of their
political subdivisions or local authorities, insofar as the taxation thereunder is not contrary
to the Convention. In particular, information shall be exchanged that would be helpful to a
Contracting State in preventing avoidance or evasion of such taxes. The exchange of
information is not restricted by Articles 1 and 2.

2. Any information received under paragraph 1 by a Contracting State shall be treated as
secret in the same manner as information obtained under the domestic laws of that State
and it shall be disclosed only to persons or authorities (including courts and administrative
bodies) concerned with the assessment or collection of, the enforcement or prosecution in
respect of, or the determination of appeals in relation to, the taxes referred to in paragraph
1, or the oversight of the above. Such persons or authorities shall use the information only
for such purposes. They may disclose the information in public court proceedings or in
judicial decisions. Notwithstanding the foregoing, information received by a Contracting
State may be used for other purposes when such information may be used for such other
purposes under the laws of both States and the competent authority of the supplying State
authorizes such use.

3. In no case shall the provisions of paragraphs 1 and 2 be construed so as to impose on a
Contracting State the obligation:

(a) Tocarry out administrative measures at variance with the laws and administrative practice
of that or of the other Contracting State;

(b) Tosupply information which is not obtainable under the laws or in the normal course of the
administration of that or of the other Contracting State;

(c) To supply information which would disclose any trade, business, industrial, commercial or
professional secret or trade process, or information, the disclosure of which would be contrary
to public policy (ordre public).



4 If information is requested by a Contracting State in accordance with this Article, the other
Contracting State shall use its information gathering measures to obtain the requested
information, even though that other State may not need such information for its own tax
purposes. The obligation contained in the preceding sentence is subject to the limitations of
paragraph 3 but in no case shall such limitations be construed to permit a Contracting State
to decline to supply information solely because it has no domestic interest in such information.

5 In no case shall the provisions of paragraph 3 be construed to permit a Contracting State
to decline to supply information solely because the information is held by a bank, other
financial institution, nominee or person acting in an agency or a fiduciary capacity or because
it relates to ownership interests in a person.

6 The competent authorities shall, through consultation, develop appropriate methods and
techniques concerning the matters in respect of which exchanges of information under
paragraph 1 shall be made.

OECD Model Tax Convention on Income and on Capital
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Article 26

1. The competent authorities of the Contracting States shall exchange such information as is
foreseeably relevant for carrying out the provisions of this Convention or to the
administration or enforcement of the domestic laws concerning taxes of every kind and
description imposed on behalf of the Contracting States, or of their political subdivisions or
local authorities, insofar as the taxation thereunder is not contrary to the Convention. The
exchange of information is not restricted by Articles 1 and 2.

2. Any information received under paragraph 1 by a Contracting State shall be treated as
secret in the same manner as information obtained under the domestic laws of that State
and shall be disclosed only to persons or authorities (including courts and administrative
bodies) concerned with the assessment or collection of, the enforcement or prosecution in
respect of, the determination of appeals in relation to the taxes referred to in paragraph 1,
or the oversight of the above. Such persons or authorities shall use the information only for
such purposes. They may disclose the information in public court proceedings or in judicial
decisions. Notwithstanding the foregoing, information received by a Contracting State may
be used for other purposes when such information may be used for such other purposes
under the laws of both States and the competent authority of the supplying State authorises
such use.

3. In no case shall the provisions of paragraphs 1 and 2 be construed so as to impose on a
Contracting State the obligation:



a) to carry out administrative measures at variance with the laws and administrative practice
of that or of the other Contracting State;

b) to supply information which is not obtainable under the laws or in the normal course of the
administration of that or of the other Contracting State;

c) to supply information which would disclose any trade, business, industrial, commercial or
professional secret or trade process, or information, the disclosure of which would be contrary
to public policy (ordre public).

4 If information is requested by a Contracting State in accordance with this Article, the other
Contracting State shall use its information gathering measures to obtain the requested
information, even though that other State may not need such information for its own tax
purposes. The obligation contained in the preceding sentence is subject to the limitations of
paragraph 3 but in no case shall such limitations be construed to permit a Contracting State to
decline to supply information solely because it has no domestic interest in such information.

5 In no case shall the provisions of paragraph 3 be construed to permit a Contracting State to
decline to supply information solely because the information is held by a bank, other financial
institution, nominee or person acting in an agency or a fiduciary capacity or because it relates
to ownership interests in a person.
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Article 27

ASSISTANCE IN THE COLLECTION OF TAXES1

1.

The Contracting States shall lend assistance to each other in the collection of revenue
claims. This assistance is not restricted by Articles 1 and 2. The competent authorities of
the Contracting States may by mutual agreement settle the mode of application of this
Article.

. The term “revenue claim” as used in this Article means an amount owed in respect of

taxes of every kind and description imposed on behalf of the Contracting States, or of their
political subdivisions or local authorities, insofar as the taxation thereunder is not contrary
to this Convention or any other instrument to which the Contracting States are parties, as
well as interest, administrative penalties and costs of collection or conservancy related to
such amount.

When a revenue claim of a Contracting State is enforceable under the laws of that State
and is owed by a person who, at that time, cannot, under the laws of that State, prevent
its collection, that revenue claim shall, at the request of the competent authority of that
State, be accepted for purposes of collection by the competent authority of the other
Contracting State. That revenue claim shall be collected by that other State in accordance
with the provisions of its laws applicable to the enforcement and collection of its own taxes
as if the revenue claim were a revenue claim of that other State.

. When a revenue claim of a Contracting State is a claim in respect of which that State

may, under its law, take measures of conservancy with a view to ensure its collection, that
revenue claim shall, at the request of the competent authority of that State, be accepted
for purposes of taking measures of conservancy by the competent authority of the other
Contracting State. That other State shall take measures of conservancy in respect of that
revenue claim in accordance with the provisions of its laws as if the revenue claim were a
revenue claim of that other State even if, at the time when such measures are applied,
the revenue claim is not enforceable in the first-mentioned State or is owed by a person
who has a right to prevent its collection.

Notwithstanding the provisions of paragraphs 3 and 4, a revenue claim accepted by a
Contracting State for purposes of paragraph 3 or 4 shall not, in that State, be subject to
the time limits or accorded any priority applicable to a revenue claim under the laws of
that State by reason of its nature as such. In addition, a revenue claim accepted by a
Contracting State for the purposes of paragraph 3 or 4 shall not, in that State, have any



priority applicable to that revenue claim under the laws of the other Contracting State.

6. Proceedings with respect to the existence, validity or the amount of a revenue claim of a
Contracting State shall not be brought before the courts or administrative bodies of the
other Contracting State.

7. Where, at any time after a request has been made by a Contracting State under
paragraph 3 or 4 and before the other Contracting State has collected and remitted the
relevant revenue claim to the first-mentioned State, the relevant revenue claim ceases to
be:

(a) in the case of a request under paragraph 3, a revenue claim of the first-mentioned State
that is enforceable under the laws of that State and is owed by a person who, at that time,
cannot, under the laws of that State, prevent its collection, or

(b) in the case of a request under paragraph 4, a revenue claim of the first-mentioned State in
respect of which that State may, under its laws, take measures of conservancy with a view to
ensure its collection, the competent authority of the first-mentioned State shall promptly notify
the competent authority of the other State of that fact and, at the option of the other State, the
first-mentioned State shall either suspend or withdraw its request.

8 In no case shall the provisions of this Article be construed so as to impose on a Contracting
State the obligation:

(a) to carry out administrative measures at variance with the laws and administrative practice
of that or of the other Contracting State;

(b) to carry out measures which would be contrary to public policy (ordre public);

(c) to provide assistance if the other Contracting State has not pursued all reasonable
measures of collection or conservancy, as the case may be, available under its laws or
administrative practice;

(d) to provide assistance in those cases where the administrative burden for that State is
clearly disproportionate to the benefit to be derived by the other Contracting State.
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of the Contracting States may by mutual agreement settle the mode of application of
this Article.



2. The term "revenue claim" as used in this Article means an amount owed in respect of
taxes of every kind and description imposed on behalf of the Contracting States, or of their
political subdivisions or local authorities, insofar as the taxation thereunder is not contrary
to this Convention or any other instrument to which the Contracting States are parties, as
well as interest, administrative penalties and costs of collection or conservancy related to
such amount.

3. When a revenue claim of a Contracting State is enforceable under the laws of that State
and is owed by a person who, at that time, cannot, under the laws of that State, prevent
its collection, that revenue claim shall, at the request of the competent authority of that
State, be accepted for purposes of collection by the competent authority of the other
Contracting State. That revenue claim shall be collected by that other State in accordance
with the provisions of its laws applicable to the enforcement and collection of its own taxes
as if the revenue claim were a revenue claim of that other State.

4. When arevenue claim of a Contracting State is a claim in respect of which that State may,
under its law, take measures of conservancy with a view to ensure its collection, that
revenue claim shall, at the request of the competent authority of that State, be accepted
for purposes of taking measures of conservancy by the competent authority of the other
Contracting State. That other State shall take measures of conservancy in respect of that
revenue claim in accordance with the provisions of its laws as if the revenue claim were a
revenue claim of that other State even if, at the time when such measures are applied, the
revenue claim is not enforceable in the first-mentioned State or is owed by a person who
has a right to prevent its collection.

5. Notwithstanding the provisions of paragraphs 3 and 4, a revenue claim accepted by a
Contracting State for purposes of paragraph 3 or 4 shall not, in that State, be subject to
the time limits or accorded any priority applicable to a revenue claim under the laws of that
State by reason of its nature as such. In addition, a revenue claim accepted by a
Contracting State for the purposes of paragraph 3 or 4 shall not, in that State, have any
priority applicable to that revenue claim under the laws of the other Contracting State.

6. Proceedings with respect to the existence, validity or the amount of a revenue claim of a
Contracting State shall not be brought before the courts or administrative bodies of the
other Contracting State.

7. Where, at any time after a request has been made by a Contracting State under
paragraph 3 or 4 and before the other Contracting State has collected and remitted the
relevant revenue claim to the first-mentioned State, the relevant revenue claim ceases to
be

a) in the case of a request under paragraph 3, a revenue claim of the first-mentioned State
that is enforceable under the laws of that State and is owed by a person who, at that time,
cannot, under the laws of that State, prevent its collection, or



b) in the case of a request under paragraph 4, a revenue claim of the first-mentioned State in
respect of which that State may, under its laws, take measures of conservancy with a view to
ensure its collection

the competent authority of the first-mentioned State shall promptly notify the competent
authority of the other State of that fact and, at the option of the other State, the first- mentioned
State shall either suspend or withdraw its request.

8 In no case shall the provisions of this Article be construed so as to impose on a Contracting
State the obligation:

a) to carry out administrative measures at variance with the laws and administrative practice of
that or of the other Contracting State;

b) to carry out measures which would be contrary to public policy (ordre public);

c) to provide assistance if the other Contracting State has not pursued all reasonable
measures of collection or conservancy, as the case may be, available under its laws or
administrative practice;

d) to provide assistance in those cases where the administrative burden for that State is
clearly disproportionate to the benefit to be derived by the other Contracting State.
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In some countries, national law, policy or administrative considerations may not allow or justify
the type of assistance envisaged under this Article or may require that this type of assistance
be restricted, e.g. to countries that have similar tax systems or tax administrations or as to the
taxes covered. For that reason, the Article should only be included in the Convention where
each State concludes that, based on the factors described in paragraph 1 of the Commentary
on the Article, they can agree to provide assistance in the collection of taxes levied by the other
State.
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Article 28
Members of Diplomatic Missions and Consular Posts

Nothing in this Convention shall affect the fiscal privileges of members of diplomatic missions
or consular posts under the general rules of international law or under the provisions of special
agreements.
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Entitlement to Benefits[1]

1. Except as otherwise provided in this Article, a resident of a Contracting State shall not
be entitled to a benefit that would otherwise be accorded by this Convention (other than
a benefit under paragraph 3 of Article 4, paragraph 2 of Article 9 or Article 25) unless
such resident is a “qualified person”, as defined in paragraph 2, at the time that the
benefit would be accorded.

2. Aresident of a Contracting State shall be a qualified person at a time when abenefit
would otherwise be accorded by the Convention if, at that time, the resident is:

(a) an individual;

(b) that Contracting State, or a political subdivision or local authority thereof, oran
agency or instrumentality of that State, political subdivision or local authority;

(c) a company or other entity, if, throughout the taxable period that includes that time, the
principal class of its shares (and any disproportionate class of shares) is regularly traded on
one or more recognised stock exchanges, and either:

(i) its principal class of shares is primarily traded on one or more recognised stock exchanges
located in the Contracting State of which the company or entity is a resident; or

(i) the company’s or entity’s primary place of management and control is in the Contracting
State of which it is a resident;

(d) a company, if:

(i) throughout the taxable period that includes that time, at least 50 per cent of the aggregate
vote and value of the shares (and at least 50 per cent of the aggregate vote and value of any
disproportionate class of shares) in the company is owned directly or indirectly by five or fewer
companies or entities entitled to benefits under subparagraph c) of this paragraph, provided
that, in the case of indirect ownership, each intermediate owner is a resident of the Contracting
State from which a benefit under this Convention is being sought or is a qualifying intermediate
owner; and

(i) with respect to benefits under this Convention other than under Article 10, less than 50 per
cent of the company’s gross income, and less than 50 per cent of the tested group’s gross
income, for the taxable period that includes that time, is paid or accrued, directly or



indirectly, in the form of payments that are deductible in that taxable period for purposes of the
taxes covered by this Convention in the company’s Contracting State of residence (but not
including arm’s length payments in the ordinary course of business for services or tangible
property, and in the case of a tested group, not including intra-group transactions) to persons
that are not residents of either Contracting State entitled to the benefits of this Convention
under subparagraph a), b), c) or e);

(e) a person, other than an individual, that

(i) is a [agreed description of the relevant non-profit organisations found in each Contracting
State],

(i) is a recognised pension fund1 to which subdivision (i) of the definition of recognised
pension fund in paragraph 1 of Article 3 applies, provided that more than 50 per cent of the
beneficial interests in that person are owned by individuals resident of either Contracting State,
or more than [ per cent] of the beneficial interests in that person are owned by
individuals resident of either Contracting State or of any other State with respect to which the
following conditions are met

(A) individuals who are residents of that other State are entitled to the benefits of a
comprehensive convention for the avoidance of double taxation between that other State and
the State from which the benefits of this Convention are claimed, and

(B) with respect to income referred to in Articles 10 and 11 of this Convention, if the person
were a resident of that other State entitled to all the benefits of that other convention, the
person would be entitled, under such convention, to a rate of tax with respect to the particular
class of income for which benefits are being claimed under this Convention that is at least as
low as the rate applicable under this Convention; or

(iii) is a recognised pension fund to which subdivision (ii) of the definition of recognised
pension fund in paragraph 1 of Article 3 applies, provided that it is established and operated
exclusively or almost exclusively to invest funds for the benefit of entities or arrangements
referred to in the preceding subdivision;

(f) a person other than an individual, if

(i) at that time and on at least half the days of a twelve-month period that includes that time,
persons who are residents of that Contracting State and that are entitled to the benefits of this
Convention under subparagraph a), b), ¢) or €) own, directly or indirectly, shares representing
at least 50 per cent of the aggregate vote and value (and at least 50 per cent of the aggregate
vote and value of any disproportionate class of shares) of the shares in the person, provided
that, in the case of indirect ownership, each intermediate owner is a qualifying intermediate
owner, and



(i) less than 50 per cent of the person’s gross income, and less than 50 per cent of the tested
group’s gross income, for the taxable period that includes that time, is paid or accrued, directly
or indirectly, in the form of payments that are deductible for purposes of the taxes covered by
this Convention in the person’s Contracting State of residence (but not including arm’s length
payments in the ordinary course of business for services or tangible property, and in the case
of a tested group, not including intra-group transactions), to persons that are not residents of
either Contracting State entitled to the benefits of this Convention under subparagraph a), b),
c) or e) of this paragraph; or

(g) [possible provision on collective investment vehicles];

3 (a) A resident of a Contracting State shall be entitled to benefits under this Convention with
respect to an item of income derived from the other Contracting State, regardless of whether
the resident is a qualified person, if the resident is engaged in the active conduct of a business
in the first-mentioned State (other than the business of making or managing investments for
the resident’s own account, unless these activities are banking, insurance or securities
activities carried on by a bank or [list financial institutions similar to banks that the Contracting
States agree to treat as such], insurance enterprise or registered securities dealer
respectively), and the income derived from the other State emanates from, or is incidental to,
that business. For purposes of this Article, the term “active conduct of a business” shall not
include the following activities or any combination thereof:

(i) operating as a holding company;
(ii)providing overall supervision or administration of a group of companies;
(i)  providing group financing (including cash pooling); or

(iv) making or managing investments, unless these activities are carried on by a bank [list
financial institutions similar to banks that the Contracting States agree to treat as such],
insurance enterprise or registered securities dealer in the ordinary course of its business as
such.

(b) If a resident of a Contracting State derives an item of income from a business activity
conducted by that resident in the other Contracting State, or derives an item of income arising
in the other State from a connected person, the conditions described in subparagraph a) shall
be considered to be satisfied with respect to such item only if the business activity carried on
by the resident in the first-mentioned State to which the item is related is substantial in relation
to the same or complementary business activity carried on by the resident or such connected
person in the other Contracting State. Whether a business activity is substantial for the
purposes of this paragraph shall be determined based on all the facts and circumstances.



(c) For purposes of applying this paragraph, activities conducted by connected persons with
respect to a resident of a Contracting State shall be deemed to be conducted by such resident.

4 [A rule providing so-called derivative benefits. The question of how the derivative benefits
paragraph should be drafted in a convention that follows the detailed version is discussed in
the Commentary.]

5 A company that is a resident of a Contracting State that functions as a headquarters
company for a multinational corporate group consisting of such company and its direct and
indirect subsidiaries shall be entitled to benefits under this Convention with respect to
dividends and interest paid by members of its multinational corporate group, regardless of
whether the resident is a qualified person. A company shall be considered a headquarters
company for this purpose only if:

(a) such company’s primary place of management and control is in the Contracting State of
which it is a resident;

(b) the multinational corporate group consists of companies resident of, and engaged in the
active conduct of a business in, at least four States, and the businesses carried on in each of
the four States (or four groupings of States) generate at least 10 per cent of the gross income
of the group;

(c) the businesses of the multinational corporate group that are carried on in any one State
other than the Contracting State of residence of such company generate less than 50 per cent
of the gross income of the group;

(d) no more than 25 per cent of such company’s gross income is derived from the other
Contracting State;

(e) such company is subject to the same income taxation rules in its Contracting State of
residence as persons described in paragraph 3 of this Article; and

(f) less than 50 per cent of such company’s gross income, and less than 50 per cent of the
tested group’s gross income, is paid or accrued, directly or indirectly, in the form of payments
that are deductible for purposes of the taxes covered by this Convention in the company’s
Contracting State of residence (but not including arm’s length payments in the ordinary course
of business for services or tangible property or payments in respect of financial obligations to
a bank that is not a connected person with respect to such company, and in the case of a
tested group, not including intra-group transactions) to persons that are not residents of either
Contracting State entitled to the benefits of this Convention under subparagraph a), b), c) or
e) of paragraph 2.



If the requirements of subparagraph b), c) or d) of this paragraph are not fulfilled for the relevant
taxable period, they shall be deemed to be fulfilled if the required ratios are met when
averaging the gross income of the preceding four taxable periods.

6 If a resident of a Contracting State is neither a qualified person pursuant to the provisions of
paragraph 2 of this Article, nor entitled to benefits under paragraph 3, 4 or 5, the competent
authority of the Contracting State in which benefits are denied under the previous provisions
of this Article may, nevertheless, grant the benefits of this Convention, or benefits with respect
to a specific item of income or capital, taking into account the object and purpose of this
Convention, but only if such resident demonstrates to the satisfaction of such competent
authority that neither its establishment, acquisition or maintenance, nor the conduct of its
operations, had as one of its principal purposes the obtaining of benefits under this Convention.
The competent authority of the Contracting State to which a request has been made, under
this paragraph, by a resident of the other State, shall consult with the competent authority of
that other State before either granting or denying the request.

7 For the purposes of this and the previous paragraphs of this Article:
(a) the term “recognised stock exchange” means:
(i) [list of stock exchanges agreed to at the time of signature]; and

(ii) any other stock exchange agreed upon by the competent authorities of the Contracting
States;

(b) with respect to entities that are not companies, the term “shares” means interests that
are comparable to shares;

(c) the term “principal class of shares” means the ordinary or common shares of the company
or entity, provided that such class of shares represents the majority of the aggregate vote and
value of the company or entity. If no single class of ordinary or common shares represents
the majority of the aggregate vote and value of the company or entity, the “principal class of
shares” are those classes that in the aggregate represent a majority of the aggregate vote
and value;

(d) two persons shall be “connected persons” if one owns, directly or indirectly, at least 50 per
cent of the beneficial interest in the other (or, in the case of a company, at least 50 per cent of
the aggregate vote and value of the company’s shares) or another person owns, directly or
indirectly, at least 50 per cent of the beneficial interest (or, in the case of a company, at least
50 per cent of the aggregate vote and value of the company’s shares) in each person. In any
case, a person shall be connected to another if, based on all the relevant facts and
circumstances, one has control of the other or both are under the control of the same person
Or persons.



(e) the term “equivalent beneficiary” means:
(i) a resident of any State, provided that:

(A) the resident is entitled to all the benefits of a comprehensive convention for the avoidance
of double taxation between that State and the Contracting State from which the benefits of
this Convention are sought, under provisions substantially similar to subparagraph a), b), c)
or e) of paragraph 2 or, when the benefit being sought is with respect to interest or dividends
paid by a member of the resident’s multinational corporate group, the resident is entitled to
benefits under provisions substantially similar to paragraph 5 of this Article in such convention,
provided that, if such convention does not contain a detailed limitation on benéefits article, such
convention shall be applied as if the provisions of subparagraphs a), b), ¢) and e) of paragraph
2 (including the definitions relevant to the application of the tests in such subparagraphs) were
contained in such convention; and

(B) (1) with respect to income referred to in Article 10, 11, 12 or 12A if the resident had received
such income directly, the resident would be entitled under such Convention, a provision of
domestic law or any international agreement, to a rate of tax with respect to such income for
which benefits are being sought under this Convention that is less than or equal to the rate
applicable under this Convention. Regardinga company seeking, under paragraph 4, the
benefits of Article 10 with respect to dividends, for purposes of this subclause:

() if the resident is an individual, and the company is engaged in the active conduct of a
business in its Contracting State of residence that is substantial in relation, and similar or
complementary, to the business that generated the earnings from which the dividend is paid,
such individual shall be treated as if he or she were a company. Activities conducted by a
person that is a connected person with respect to the company seeking benefits shall be
deemed to be conducted by such company. Whether a business activity is substantial shall
be determined based on all the facts and circumstances; and

(I if the resident is a company (including an individual treated as a company), to determine
whether the resident is entitled to a rate of tax that is less than or equal to the rate applicable
under this Convention, the resident’s indirect holding of the capital of the company paying the
dividends shall be treated as a direct holding; or

(2) with respect to an item of income referred to in Article 7, 13 or 21 of this Convention, the
resident is entitled to benefits under such Convention that are at least as favourable as the
benefits that are being sought under this Convention; and

(C) notwithstanding that a resident may satisfy the requirements of clauses A) and B) of this
subdivision, where the item of income has been derived through an entity that is treated as
fiscally transparent under the laws of the Contracting State of residence of the company
seeking benefits, if the item of income would not be treated as the income of theresident



under a provision analogous to paragraph 2 of Article 1 had the resident, and not the company
seeking benefits under paragraph 4 of this Article, itself owned the entity through which the
income was derived by the company, such resident shall not be considered an equivalent
beneficiary with respect to the item of income;

(i) a resident of the same Contracting State as the company seeking benefits under paragraph
4 of this Article that is entitled to all the benefits of this Convention by reason of subparagraph
a), b), c) or e) of paragraph 2 or, when the benefit being sought is with respect to interest or
dividends paid by a member of the resident’'s multinational corporate group, the resident is
entitled to benefits under paragraph 5, provided that, in the case of a resident described in
paragraph 5, if the resident had received such interest or dividends directly, the resident would
be entitled to a rate of tax with respect to such income that is less than or equal to the rate
applicable under this Convention to the company seeking benefits under paragraph 4; or

(iii) a resident of the Contracting State from which the benefits of this Convention are sought
that is entitled to all the benefits of this Convention by reason of subparagraph a), b), c) or e)
of paragraph 2, provided that all such residents’ ownership of the aggregate vote and value of
the shares (and any disproportionate class of shares) of the company seeking benefits under
paragraph 4 does not exceed 25 per cent of the total vote and value of the shares (and any
disproportionate class of shares) of the company;

(f) the term “disproportionate class of shares” means any class of shares of a company or entity
resident in one of the Contracting States that entitles the shareholder to disproportionately
higher participation, through dividends, redemption payments or otherwise, in the earnings
generated in the other Contracting State by particular assets or activities of the company;

(g) a company’s or entity’s “primary place of management and control” is in the Contracting
State of which it is a resident only if:

(i) the executive officers and senior management employees of the company or entity exercise
day-to-day responsibility for more of the strategic, financial and operational policy decision
making for the company or entity and its direct and indirect subsidiaries, and the staff of such
persons conduct more of the day-to-day activities necessary for preparing and making those
decisions, in that Contracting State than in any other State; and

(i) such executive officers and senior management employees exercise day-to-day
responsibility for more of the strategic, financial and operational policy decision-making for the
company or entity and its direct and indirect subsidiaries, and the staff of such persons conduct
more of the day-to- day activities necessary for preparing and making those decisions, than the
officers or employees of any other company or entity;

(h) the term “qualifying intermediate owner” means an intermediate owner that is either:



(i) a resident of a State that has in effect with the Contracting State from which a benefit under
this Convention is being sought a comprehensive convention for the avoidance of double
taxation; or

(i) a resident of the same Contracting State as the company applying the test under
subparagraph d) or f) of paragraph 2 or paragraph 4 to determine whether it is eligible for
benefits under the Convention;

(i) the term “tested group” means the resident of a Contracting State that is applying the test
under subparagraph d) or f) of paragraph 2 or under paragraph 4 or 5 to determine whether it
is eligible for benefits under the Convention (the “tested resident”), and any company or
permanent establishment that:

(i) participates as a member with the tested resident in a tax consolidation, fiscal unity or
similar regime that requires

members of the group to share profits or losses; or

(ii) shares losses with the tested resident pursuant to a group relief or other loss sharing
regime in the relevant taxable period; [and]

(j) the term “gross income” means gross receipts as determined in the person’s Contracting
State of residence for the taxable period that includes the time when the benefit would be
accorded, except that where a person is engaged in a business that includes the manufacture,
production or sale of goods, “gross income” means such gross receipts reduced by the cost
of goods sold, and where a person is engaged in a business of providing non-financial
services, “gross income” means such gross receipts reduced by the direct costs of generating
such receipts, provided that:

(i) except when relevant for determining benefits under Article 10 of this Convention, gross
income shall not include the portion of any dividends that are effectively exempt from tax in
the person’s Contracting State of residence, whether through deductions or otherwise; and

(i) except with respect to the portion of any dividend that is taxable, a tested group’s gross
income shall not take into account transactions between companies within the tested group;
[and]

8.(a) Where

(i) an enterprise of a Contracting State derives income from the other Contracting State and
the first-mentioned State treats such income as attributable to a permanent establishment of
the enterprise situated in a third jurisdiction, and



(i) the profits attributable to that permanent establishment are exempt from tax in the first-
mentioned State, the benefits of this Convention shall not apply to any item of income on which
the tax in the third jurisdiction is less than the lower of [rate to be determined bilaterally] of the
amount of that item of income and 60 per cent of the tax that would be imposed in the first-
mentioned State on that item of income if that permanent establishment were situated in the
first-mentioned State. In such a case any income to which the provisions of this paragraph
apply shall remain taxable according to the domestic law of the other State, notwithstanding
any other provisions of the Convention.

(b) The preceding provi