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Canadian. He does not seem to question the right of Canada as a nation to make birth one
of its criteria for citizenship.

Flanagan does not argue that a Canadian should feel shame because their children
can be Canadians through right of birth, but that someone from aﬁother country may not
have the same right to be a Canadian. Citizenship in a nation is not automatic for those
who come there anew.'® If ancestry is both a source of pride and a source of rights for
citizens of democratic Nations, (since birth in the Nation often accompanies automatic
citizenship), why would Aboriginal Nations bé the exception? Furthermore, Canadians
enjoy the privilege of transportable rights within their country and often outside their
country, whereas many Aboriginal people in Canada lose their rights within their own
country, their own province and within their cities once they leave their reserves. Some
citizens of Aboriginal Nations cannot take their benefits with them when they move off a
reserve or participate in local band governance while living off reserve.'’’ It is this lack
of objective comparison that leaves Flanagan’s assessment of the situation wanting.
Flanagan does not see Canada co-existing with Aboriginal Nations or communities who
base their citizenship on ancestry or anything else for that matter. He simply advocates
assimilation.'”!

Flanagan’s views about Aboriginal peoples are relatively unsupported by research
and empirical evidence. Cairns, in contrast, appears to be sympathetic to Aboriginal

peoples, addresses some of the current literature, and argues for Aboriginal people to be

199 Citizenship and Immigration Canada, “Applying for Citizenship”, online: CIC
<http://www.cic.gc.ca/english/citizenship/index.asp>.

170 See generally: Corbiere, supra note 12 and A4n Empty Shell, supra note 8.

! First Nations, supra note 2 at 196. “Call it assimilation, call it integration, call it
adaptation, call it whatever you want: it has to happen”.
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something more than Flanagan’s equal citizens: “Citizens Plus”. Another key difference
is that Flanagan does not give any weight to Aboriginal ancestry, but emphasizes the fact
that that non-Aboriginal people cannot join Aboriginal governments “at will” as proof
that they are racial communities.'”* Cairns is more concerned with how the non-citizens
of the Aboriginal governments will be treated.'” But he believes that a democratic liberal
society depends on the “fraternity” of its citizens.!”* His goal is to “nourish” the
“commonalities” between the two, and to let the differences fall by the wayside.'”” The
biggest difference between Flanagan’s assimilation plan and Cairns’ is that any
Aboriginal people left clinging to their ancestry and history would remain in their “Indian
villages” so as not to impede the assimilation or “success” of those who moved to urban
areas and have, therefore, forgotten about their ancéstry.

What is forgotten here is that ancestry is very significant to many Aboriginal
peoples. Ancestry viewed as the totality of familial, communal, historical and territorial
ties to their peoples is preferred to a concept which focuses solely on direct descent by
birth. Forgetting about one’s Aboriginal ancestry would mean forgetting about one’s
parents, grandparents, community, territory and history. The assumption made by those,
like Cairns and Flanagan, is that in order to partake of the “modern” world of jobs,
grocery shopping and entertainment, one must forfeit their identity as an Aboriginal
person. That is not the case in reality. Aboriginal peoples may well face more

discrimination off reserve than on, but that does not require signing over their identity

"2 Ibid. at 21-22.

'3 Citizens Plus, supra note 2 at 141. Cairns states: “The treatment of non-citizens by
Native governments will inevitably be a concern of Canadians elsewhere.”

"% Ibid. at 153.

' Ibid. at 45.
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and ties to ancestry (as broadly defined) at the reserve boundary in exchange for a work
pass. Macklem’s references to indigenous difference, as discussed earlier, comprise more
than one aspect of Aboriginality. In his view, indigenous difference is not racial; it is
comprised of culture, territory, treaties and sovereignty. As a result, he argued that
constitutional protection should extend to all those aspects of indigenous difference.'”
Macklem explained how ancestry and the fact that Aboriginal people occupied the
continent prior to the creation of Canada as a state is a key part of Aboriginal identity
deserving of constitutional protection. The ancestral connection between Aboriginal
peoples and the land also forms a major component of Aboriginal identity.'”” He argues
that participation in cultural practices generates a “shared sense of continuity with the
past” and this provides a clear link betweeh ancestry and identity.'”®

At the same time, Macklem warns against defining Aboriginal identity solely in
terms of the past, and that ancestral factors can contribute to Aboriginal identity, but not
be the entire basis of it, otherwise these identities would be frozen in time.'” He further
stresses that Aboriginal cultures, like all cultures: “...undergo dramatic transformations in

. . 5180
response to internal and external circumstances and developments.’ 8

He goes on to
argue that the constitutional protection of Aboriginal identity does not mean that
Aboriginal peoples cannot also have allegiances to their fellow citizens, be Canadians

and, at the same time remember, assert, and protect their Aboriginal ancestry and identity.

Instead, they can have many allegiances and maintain their identity: “Accordingly, I refer

'8 Indigenous Difference, supra note 15 at 75.
7 Ibid. at 71-75.

178 Ibid. at 71-72.

9 1bid. at 54-55.

180 1pid. at 169-70.
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to cultural identity as an active web of interlocking and intersecting allegiances among
individuals and communities.”'®' He further argues that were it not for the discriminatory
events of the past that did not respect the democratic principles espoused by liberals,
Aboriginal people would not be forced to choose between their ancestral identities and
Canadian ones.

If Aboriginal nations had been treated as formal equals in

the distribution of sovereignty effected by European

expansion, their sovereignty would have been respected. It

was not and, as a result, allegiances of Aboriginal people

became multi-dimensional. The multi-dimensionality of

Aboriginal allegiances is in fact partly a function of the

denial of formal equality and, as such, should not be used

as a weapon to force Aboriginal people to choose between

two unpalatable scenarios. 182
Aboriginal people were forced by events in history to intermingle with non-Aboriginal

people, adapt to non-aboriginal cultural practices and still find a way to maintain their
own culture and distinctness as a people. As a result, Aboriginal people retained their
uniqueness but also incorporated non-aboriginal practices and allegiances.'83 All this
happéned against the will of Aboriginal people and the fact that Aboriginal people now
have multiple allegiances and have adapted their cultures should not now be held against
them.'®

Macklem’s views on protecting indigenous difference are supported by others ‘

who think that identity is an important aspect of the good life. John Borrows, for

example, raises the problem of Aboriginal peoples qualifying for various citizenship

181 1pid. at 53, 124.
182 Ibid. at 125.

183 Ipid. at 53.

134 Ibid. at 125.
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rights within mainstream Canadian society, but are, at the same time, excluded from
citizenship rights within their own Aboriginal communities.'®® He considers the
arguments raised by some Aboriginal peoples that they must protect and restrict
citizenship based on factors like ethnicity in order to ensure the survival of the group, and
is critical of this Viewz

While [ think restrictions on Aboriginal citizenship are
necessary to maintain the social and political integrity of the
group, | must admit that I am troubled by ideas of Aboriginal
citizenship that may depend on blood or genealogy to support
group membership. Scientifically, there is nothing about blood
or descent alone that makes an Aboriginal person substantially
different from any other person. While often not intended by
those who advocate such criteria, exclusion from citizenship
on the basis of blood of ancestry can lead to racism and more
subtle forms of discrimination that destroy human dignity.'*

Borrows does not approve of citizenship rules which are based on racial criteria.
However, he does acknowledge that some criteria are necessary to “protect and nurture”
Aboriginal communities.'®’ Therefore, Macklem and Borrows both agree that borders are
necessary in order to protect Aborigihal cultures. But they diverge on how to construct
those borders. Where Macklem would place a heavier emphasis on ancestry and kin-ship,
Borrows feels that Aboriginal peoples are much more than kin-ship groups:

They have social, political, legal, economic, and spiritual

ideologies and institutions that are transmitted through their

cultural systems. These systems do not depend exclusively on

ethnicity and can be learned and adopted by others with some

effort. Therefore, Aboriginal peoples could consider
implementing laws consistent with these traditions to extend

'8 Landed Citizenship, supra note 140 at 339.
186 7.

Ibid.
%7 Ibid. at 339-340.
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citizenship in Aboriginal communities to non-Aboriginal
people.188

Aboriginal identity can be respectful of, and incorporate ancestral ties but it cannot forget
the other half of the equation: that Aboriginal identity and culture is evolving and
Aboriginal peoples should be able to embrace those changes without losing their
Aboriginality.'®

The social realities that Aboriginal peoples face today are that they live with and
among other Canadians, often intermarry, and/or have other social relationships which
often result in children from those mixed marriages and relationships.'*® This has been
the case for centuries. Consequently, there are no Aboriginal groups in Canada that are
made up of completely “pure” Aboriginal peoples (even if there were a test to determine
such a status).”®' This fact, however, does not in any way detract from their distinct status
as Aboriginal peoples (Mohawk, Mi’kmagq, Cree, etc). The Report of the Royal
Commission on Aboriginal Peoples (RCAP) acknowledged this fact:

Although contemporary Aboriginal groups stem
historically from the original peoples of North America,
they often have mixed genetic heritages and include
individuals of varied ancestry. As organic political entities,
they have the capacity to evolve over time and change their

. st 1
internal composition. 92

'8 Ibid. at 340.

189 Ibid at 329. “After all this is our country. Aboriginal people have a right and a legal
obligation as a prior but ongoing indigenous citizenship to participate in its changes”.
19 RCAP, vol.2, supra note 56 at 177. Landed Citizenship, supra note 140 at 330.
Borrows reminds readers that one in every two Aboriginal people marries a non-
Aboriginal person.

Y Identity Captured by Law, supra note 53 at 7-8. “Intermarriage between different
populations have always existed, and there are no “pure” populations”.

"2 Ibid. at 177.
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Often, fears of assimilation are really fears about loss of blood purity (and vice versa),
and the reaction of some Aboriginal groups has been to reinstate blood quantum as a band
membership criterion and moratoriums on mixed-marriages in an effort to stave off
dilut'ion.‘93 The Mohawks are an example of a great nation of Aboriginal peoples who
were traditionally very powerful aﬁd so confident about their identity as Mohawks that
they regularly absorbed other smaller Aboriginal nations and even non-Aboriginal
peoples into their own. 194 Today, because of the complexities created by the registration
and membership prbvisions in the /ndian Act, many Mohawks see the modern-day
absorption/incorporation of non-Mohawks as assimilation, as opposed to viewing it as an
expansion of their great Nation.”” As a result, one particular community has instituted a
moratorium on mixed marriages, the adoption of non-natives into Mohawk families, and
added a minimum requirement of 50% blood quantum for obtaining band membership
and reserve residency rights.196 Yet there is a growing recognition by more and more
Mohawks that: “...blood quantum can lead in only one direction, and that is down... With
a blood quantum requirement of 50 percent, we are all just two generations away from
extinction.”"®” This issue is not unique to Mohawk communities. The issue of bloéd
quantum and its impact on the purity of Aboriginal identity has impacted many

Aboriginal communities struggling with how to devise band membership codes to protect

193 Heeding the Voices, supra note 12 at 73-75.

% Ihid. at 35-41.

%3 Ihid. at 35-49, 163-164.

196 E J. Dickson-Gilmore, “Iati-Onkwehonwe: Blood Quantum, Membership and the
Politics of Exclusion in Kahnawake” (1999) 3 Citizenship Studies (No.1) 27 [Exclusion
in Kahnawake] at 36-37.

"7 Ibid. at 39.
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their identities. The question that be must asked is whether blood quantum will achieve
the goal of cultural preservation, or whether it will cause more harm than good in the end.

Kymlicka does not believe that blood quantum is a legitimate criterion for
determining the membership of societal cultures like indigenous nations. “These
incorporated cultures, which I call ‘national minorities’, typically wish to maintain
themselves as distinct societies alongside the majority culture, and demand various forms
of autonomy or self-government to ensure their survival as distinct societies.”'”® While
ancestry may be an important aspect of the distinctness of societal cultures, Kymlicka
cautions against this being misunderstood as a requirement for individual members to
have to meet blood quantum descent minimums.'® He notes that there are high rates of
intermarriage between indigenous groups. and North American populations and as a
result: “American Indians who are of solely Indian descent, is also constantly shrinking,
and will soon be a minority in each case.”**’ He explains that national minorities are
more properly understood as “cultural groups”, as opposed to racial or descent groups. He
criticizes the Afrikaners in South Africa and their practice of excluding the children of
mixed marriages from their neighbourhoods and organizations. In his view, this is an
example of a national group defining itself in terms of blood/descent: “Such descent- ‘
based approaches to national membership have obvious racist overtones, and are

manifestly unjust.”?"!

8 Multicultural Citizenship, supra note 41 at 10.
" Ibid. at 23.

200 Ibid.

1 Ibid. at 23.
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The same unjust situation is created here in Canada by the federal government
which imposes a registration and membership regime under the /ndian Act to exclude
children of mixed marriages from registration and, often, membership based solely on
descent criteria.’”® Even some Indian Act bands that have assumed control of their own
membership codes exclude children of mixed marriages through the use of blood
quantum rules or strict descent provisions.203 These exclusive membership and
registration provisions, whether enacted by Canada or by the bands themselves which
resemble those of the Afrikaners, are both “racist” and “unjust”.*** Aboriginal groups can
still embrace their ancestry (as broadly defined) as part of their identity, so long as they
do not incorporafe blood measurements to ensure the purity of their culture and identity.

The desire of a national minority to survive as a culturally
distinct society is not necessarily a desire for cultural purity,
but simply for the right to maintain one’s membership in a
distinct culture, and to continue developing that culture in the
same (impure) way that the members of majority cultures are
able to develop theirs. The desire to develop and enrich one’s
culture is consistent with, and indeed promoted by, interactions

with other cultures, so long as this interaction is not conducted
in circumstances of serious inequality in power.

202 1 refer here to the children of mixed marriages who form the second-generation cut-off
group, which are largely the descendants of women, but will soon include larger
percentages of male descendents.

293 population Implications, supra note 32. See this report for a detailed review and
discussion of the population implications of the registration rules of the /ndian Act and
also of the bands who have assumed control of their membership codes and who have
established membership criteria based on descent rules that are more restrictive than

those rules found in the /ndian Act.

294 1 anded Citizenship, supra note 140 at 340. Although not intended by bands, the result
can still be racist and exclusionary.
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So, the unavoidable, and indeed desirable, fact of cultural

interchange does not undermine the claim that there are

distinct societal cultures.”®

Arbitrary measurements of blood are completely unnecessary to ensure the survival of the
identities and cultures of Aboriginal peoples in Canada. In fact, they may end up doing
more harm than good to both individual Aboriginal peoples and their communities.
Reducing the numbers of Aboriginal citizens cannot be allowed to continue for the sake
of preserving the idea of “purity” in their identity.?%

In the United States, there are numerous Aboriginal peoples struggling to assert
their identity through the recognition of their tribes.?’” The Mashpee are a recent example
of a tribe that has met all the criteria to become officially recognized in the United
States.”*® ‘They fought very hard to win their recognition as tribal peoples and the
corresponding rights that went with that legal recognition. They viewed the fact of their

intermarriage with blacks and whites who lived in their traditional territories as their

Nation’s ability to absorb outsiders, as opposed to any kind of assimilation into non-

295 Multicultural Citizenship, supra note 41 at 105.

206 Population Implications, supra note 32, Reassessing Population Implications, supra
note 166.

27K Clark, “The Blood Quantum and Indian Identification” (2004) 2 Dartmouth
College Undergrad. J.L. 40 [Blood Quantum], R. Barsh, “Who Is ‘Indigenous’? A
Survey of State Practice” in J. Magnet, D. Dorey, eds., Aboriginal Rights Litigation
(Markham: LexisNexis, 2003) 93 [Who is Indigenous] at 95. See also: E.M. Garroutte,
Real Indians: Identity and the Survival of Native America (Los Angeles: University of
California Press, 2003) [Real Indians] for further details about Indian and tribal
recognition and membership in the United States.

2% Bureau of Indian Affairs, “Summary Under the Criteria and Evidence for the Final
Determination for Federal Acknowledgment of the Mashpee Wampanoag Indian Tribal
Council, Inc: Prepared in response to a petition submitted to the Assistant Secretary —
Indian Affairs for Federal acknowledgment that this group exists as an Indian tribe”,
online: Mashpee Wampanoag Tribe
<http://www.mashpeewampanoagtribe.com/mashpee final determination.pdf> [Mashpee
Criteria].
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Aboriginal society.209 They were not concerned with blood quantum measurements or
cut-offs dates. Blood quantum formulas, while meant to promote the biological
preservation of Aboriginal identity, offers no more protection for Aboriginal identity in
reality than would a blood transfusion from a pure blood Mi’kmaq to a non-Aboriginal
person. Yet is has remained a powerful source of identity for many. Blood quantum
remains éprimary source of identification for the government and the tribes alike.”*
Over 33 pieces of federal legislation list criteria for determining Indian identity for. the
purposes of programs and services in the United States.”!! The Indian Reorganisation Act
of 1934 provided that Indians had to have at least 50% blood quantum. Even today where
American courts héve struck down the use of blood quantum, the Bureau of Indian
Affairs still finds ways to use it “informally and secretly”.?'? Other tribes have also been
negatively affected by the strong bias of governments, the public, and many tribes, to use

blood quantum to legitimize or authenticate the Aboriginality of its citizens.?”

209 Identities, supra note 115 at 114.

219 Blood Quantum, supra note 207. Real Indians, supra note 207.

A1 Blood Quantum, supra note 207 at 40. “Aside from explicit federal use, blood quanta
have crept into eligibility criteria through many other channels. Even in instances where
the courts have struck down use of blood quanta, the BIA often uses them informally and
secretly. According to Margo Brownell, an attorney for Maslon Edelman Borman &
Brand, LLP who regularly represents tribes seeking federal recognition, ‘[i]n its
eagerness to apply the blood quantum, the BIA has time and again proceeded without
formally publishing its certification procedures...it has repeatedly exceeded its
administrative authority by imposing a blood quantum where the authorizing statute

2 3

provided for a different, and often more generous, definition of Indian’.

212

Ibid.
213 Indian Country Today, “Freedmen Descendants Struggle to Maintain Their Cherokee
Identity”, online: Indian Country Today
<http://www.indiancountry.com/content.cfm?id=1096414754>.
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Blood quantum relies on a biological concept of race and, is more often than not,
highly exclusionary.”"* This concept does not even originate in Aboriginal cultures, but
from “nineteenth-century European bio-genetic models”.?" In fact, the Indian agents who
enforced blood quantum rules among Aboriginal Nations were operating under long
discredited theories: “...most of the tribal rolls used to determine blood quantum were
compiled... 150 years ago. The Indian agents performing the count operated under the
same archaic assumptions about biology and culture that produced now-discredited fields
such as eugenics and phrenology.”216 Eugenics was a social philosophy based on the idea
that human traits could bé improved through various kinds of intervention in order to
produce a healthier, more intelligent society. Eugenics led to forced sterilization,
selective breeding, in vitro fertilizations, and also served as one of the “justifications” for
the holocaust.”'” Phrenology is now considered a defunct field of study that involved
determining an individual’s personality traits by reading the bumps and fissures on their
skull. It was popular in the 19" century and was used by some scientists to promote the

superiority of the “Aryan Nation”. 218

214 Landed Citizenship, supra note 140 at 339-340, Multicultural Citizenship, supra note
41 at 23, 104, RCAP, vol.2, supra note 56 at 166, 168, 176-177, 237-238.

215 Blood Quantum, supra note 207 at 41.

216 1bid. (citing Hector Tobar)

217 Wikipedia, “Eugenics”, online: Wikipedia < http:/en. w1k1ped1a org/wiki/Eugenics>,
“What is Eugenics Anyway?”, online: <
http://www.ourfounder.com/jleroy/eugenics.htm>. See also: Vermont Eugenics, “What
is Eugenics? Eugenics Project”, online: <http://www.uvm.edu/~eugenics/whatisf.html>
which explains that Sir Francis Galton began the study of Eugenics in 1880.

218 Wikipedia, “Phrenology”, online: Wikipedia <
http://www.ourfounder.com/jleroy/eugenics.htm>. See also: “Phrenology”, online” <
http://skepdic.com/phren.html>.
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Even worse for Aboriginal peoples was the fact that phrenologists gathered

thousands of Aboriginal skulls from men, women and children in order to study them.*"

Bonita Lawrence explained that “Native American skulls were examined with a view to
determining whether degrees of ‘racial mixing’ could be measured”>*’:

In 1868...the Surgeon General issued an order to Army
medical doctors to procure as many Indian crania as possible.
Under the order, 4,000 crania were obtained from the dead
bodies of Native Americans. Indian men, women, and
children, often those killed on a battlefield or massacre sites,
were beheaded and their crania taken to the Army Medical
Museum. There, doctors measured the crania, using pseudo-
scientific assumptions to prove the intellectual and moral
inferiority of Indians. These studies were used until the 1920s
by federal officials as a measure of racial purity to determine
who was and who was not a full-blood Indian... Tribal
enrolment lists from the early twentieth century based on such
racist biology continue to be the legal documents used to
determine heirs in awarding land claim compensation.**!

It is from this type of pseudo-scientific background that blood quantum came to be used
as the criterion by which to determine the “purity” of Aboriginal peoples. Do Aboriginal
peoples want to define themselves in a way which reflects out-dated racist beliefs about

blood and Aboriginality? Clark argues that:

Use of the blood quantum assumes that race is a fundamentally
genetic characteristic that determines a person’s identity,
positing Indian blood as the mark of “Indianness.” Worse, by
measuring “racial purity”, the blood quantum gives racism the
appearance of scientific precision. The historic racist
postulation that blood “polluted” with any amount of blood
from another race is thereby “contaminated”, is the same
mindset that governs use of the blood quantum. Once an

19 Real Indians and Others, supra note 3 at 40.
220 Ibid. at 40.
2! Ibid. at 40-41.
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individual has less than one-half or one-quarter Indian blood,
he or she is not racially pure enough to be an Indian.**

She further explains that biological conceptions of identity is what makes racism possible
in the first place and does not advance the political and cultural aims of Aboriginal
peoples. Her solution is to eliminate the focus on blood:

The bigger problem with this biological conception of Indian

identity, however, is that it is inherently racist. Racism is

“belief that race accounts for differences in human character or

ability and that a particular race is superior to others.” A

necessary component of racism is, then, the idea that race

fundamentally accounts for physical appearance, ability, and

character. When racism is understood as rooted in biological

difference, the blood quantum is not only racist, but it makes

racism possible in the first place. Without the blood quantum

as a measure of race, discrimination based on racial
. . . . 22
identification would not be possible. 3

Therefore, if certain Aboriginal groups eliminated the focus on blood as an indicator
of Aboriginal identity, then they would be able to reduce the claims by critics that they
have “race-based” rights or that they or their governments are inherently racist in
nature and should not be protected. In that case, academics like Flanagan, Gibson and
Widdowson would have little on which to base their claims against Aboriginal
peoples.

Overall, blood quantum is not just dangerous because it is racist; it is also
dangerous because it is it results in the legislated or codified extinction of Aboriginal
peoples within only a few generations. Some bands contribute to this process or
accelerate it by their own restrictive codes. It also furthers Canada’s goals, which,

although publicly rejected, still seem to be a core part of the /ndian Act: “The strategy

222 Blood Quantum, supra note 207 at 41.
2 Ibid.
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C e - 224
is divide-and-conquer, count-and-reduce, define-and-eliminate.”

Aboriginal people
of the past have struggled for centuries against assimilation in the interests of current
generations. The rejection of these anachronistic methods of determining identity will
go a long way towards ensuring‘ the continued preservation of Aboriginal identity for
future generations.

There are serious ramifications for Aboriginal Nations who, when permitted the
choice, opt for using blood quantum and/or the second generation cut-off in the Indian
Act to determine who is and is not an Indian for the purposes of determining either
current band membership and/or current or future Aboriginal citizenship under self-
government arrangements. As discussed in chapter 2, demographic studies show that the
current rules that govern status under the /ndian Act and membership explain the future
consequences for Aboriginal peoples who draft codes on this basiqs‘225 One particular
study concluded that if restrictive membership codes are used to determine “citizenship”,
“First Nations will author their own demise.”**® This is of great concern to most
Aboriginal Nations who are struggling to reassert their inherent rights to self-government
and rebuild the wealth and vitality of their Nations.

Under the current Indian Act, bands have the option to assume jurisdiction over
their own membership codes.”?” Bands that do not opt for designing their own codes have
their membership determined for them by INAC pursuant to the /ndian Act rules.””® Some

bands that have adopted their own codes chose to use varying degrees of blood quantum

224 1bid. at 42.
225 Population Implications, supra note 32 at viil.
226 11
Ibid
227 Indian Act, supra note 165 at s.10.
228 1bid. at s.11.
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as membership criteria.”?’ Clatworthy warns: “The extinction dates that First Nations
write for themselves by using these codes to define citizenship will be earlier than those
provided by the Act.”*® It appears that legislative extinction and a reduction in _
corresponding obligations to Aboriginal peoples are several of the federal government’s
priorities, but should Aboriginal peoples take actions that have the same results? =1 The
words of the Deputy Superintendent General of Indian Affairs, Duncan Campbell Scott,
from the presentation of the 1969 “White Papgr”: “Our object is to continue until there is
not a single Indian in Canada that has not been absorbed into the body politic and there is

59232

no Indian question.”””* While the federal government has since changed its public

2 Heeding the Voices, supra note 12 at 169. The Mohawk of Kahnawake are one such
example. Their blood quantum limit is 50% and any less disqualifies a person from
Mohawk membership.

29 population Implications, supra note 32 at viii.

211, Gilbert, Entitlement to Indian Status and Membership Codes in Canada, (Toronto:
Thomson Canada, 1996) [Entitlement to Indian Status] at 12. “The Indian Act or similar
legislation as it relates to entitlement or more simply put ‘who is an Indian’ has been
amended repeatedly for more than one hundred and fifty years. Many of these
amendments were bold attempts at reducing the aboriginal population of a province or the
whole country.” See the author’s corresponding note #3: “Throughout this text, the author
argues that the current Indian Act continues with that tradition. Subsection 6(2) of the
present Indian Act is a case in point which many observers consider to be a draconian
attempt by Parliament to limit the number of Indians in Canada. It is often referred to as
the second generation cut-off rule. Subsection 6(2) is simply a new technique for an old
habit of Ottawa’s: it was often called purging or correcting band lists...”. See also:
Mclvor v. Canada , (3-4 October 2008, BCCA) (Factum of the Intervener, T’ sou-ke
Nation) [McIvor-T sou-ke Factum] at para.49. “...an additional legislative objective
underlies the status rules: controlling federal costs associated with the Indian act regime”.
52 Canada, Report of the Royal Commission on Aboriginal Peoples: Looking Forward, ~
Looking Back, vol.1 (Ottawa: Minister of Supply and Services Canada, 1996) [RCAP,
vol.1] at 183. RCAP cites excerpts from the speech presenting the 1969 White Paper that
are relevant to discussions about the legacy of the Indian Act and federal policy today.
The White Paper is cited as: Canada, Statement of the Government of Canada on Indian
Policy presented to the First Session of the Twenty — eighth Parliament by the
Honourable Jean Chretien, Minister of Indian Affairs and Northern Development
(Ottawa: Department of Indian Affairs and Northern Development, 1969) [White Paper].
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statements about how it views the assimilation of Aboriginal people, the discriminatory
and assimilationist registration and membership provisions of the Indian Act,
nevertheless, remain.**

It is true that there is great debate, even amongst Aboriginal groups, as to whether
the Indian Act should be dismantled or revised, but very few believe the Act should
remain as it is. Canada cannot use political controversy to allow discriminatory
legislation that provides extinction dates for Indians to remain. The McIvor Appeal is
only the first of several cases that are challenging the registration provisions of the Indian
Act>* Canada has been given a clear message in this appeal alone, that it needs to revise
the Act.*® Further appeals and litigation will only draw out the process and ensure that
Aboriginal peoples continue to be excluded from registration as Indians and being
accepted as band members. It took Sharon Mclvor 20 years to finally get an appeal
judgment. Our elders will not be around to take advantage of her case or other cases that
are settled in 20 more years. If the standard in majority Canadian politics was to avoid
dealing with every issue that is surrounded by political controversy or debate, then

Canadians would not make progress on any issue, and very few, if any laws would ever

change. Just as eugenics and phrenology have been debunked, so too, must the use of

Although summarizing the aim of both the Department of Indian Affairs and the
government as a whole in 1969, this comment fits the effects of the Indian Act
registration and membership provisions today.

233 Statement of Reconciliation, supra note 10, Apology, supra note 10, McIvor Appeal,
supra note 9 at para.161. The Court of Appeal held that section 6(1)(a) and (c) of the
Indian Act were discriminatory, violated section 15 of the Charter of Rights and were of
no force and effect.

24 Melvor Appeal, supra note 9.

235 Ibid. at para.160-161. I would add that it is not for Parhament alone to make decisions
on how best to address the inequality in this legislation as it affects the identities of
hundreds of thousands of Aboriginal peoples.
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blood quantum and arbitrary definitions designed to slowly reduce the number of Indians
in Canada, be discontinued.

The difference between ancestry (broadly defined) and blood quantum is that
ancestry can incorporate familial and communal ties as well as a shared history and
culture, whereas blood quantum focuses on concepts of racial purity which have no
bearing on culture. There are no “pure” blood Aboriginal people or communities, but that
does not mean that there are no longer distinct societal cultures deserving of recognition,
respect and protection. Assimilation fears have led some bands to institute blood quantum
codes which accelerate the extinction process for their communities. The exclusion of
mixed-blood people from societal cultures like Aboriginal communities is not only racist,
it is unjust. Cultural interchange and mixed-marriages can happen within comrﬁunities
without fundamentally changing the identity of Aboriginal peoples. Identity comes from
shared ancestry, culture, history, territory, familial and communal ﬁes, not blood or
physical characteristiés and not from blood, hair or cranial measurements.

(ii) Inclusion vs. Exclusion

Shared identities result from common connections with past, present and future
generations through common history, familial and communal connections and other
cultural traits like languages, traditions, customs and practices. These shared identities
amongst Aboriginal groups have been largely complimented by the inclusionary,
traditional nature of most Aboriginal Nations.**® Inclusion was not so much a concept or

practice which was singled out and practised in its own right, but was naturally

3% This is in sharp contrast to the current band membership situation that exists with
Indian Act bands, which have divided traditional Aboriginal Nations.
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incorporated in the practices, traditions and belief systems of many Aboriginal Nations.”’
This could mean including other nations to join in social events and even membership,
but also meant the larger inclusion of ancestors in the celebrations and ceremonies of the
present, as well as making considerations for future generations in discussions about
hunting territories and treaty negotia‘[ions.238 Inclusion also meant incorporating women
and children and the old and infirm into society in meaningful ways that ensured they
were both provided for, honoured and respected. This often led to wider consultations on
political decisions or the choosing of leaders.”* Inclusion also meant that prisoners of
war often came to be accepted as members of the Aboriginal Nation in which they came
to live, and so too were some Europeans who intermarried with Aboriginal peoples.”*’
Today, the concept of inclusion has been replaced by exclusion, in reaction to
competition for dwindling resources from Canada. The fact that inclusion of rightful

citizens could help rebuild Aboriginal Nations in Canada to their former numbers and

encourage stronger governments has been lost to the long, reserve housing waiting lists,

27 JFN-INAC Status Report, supra note 139 at 3-4, Heeding the Voices, supra note 12 at
36-49.

238 Ibid. The Mohawks traditionally included even captives (Aboriginal and non-
Aboriginal) and entire Nations as citizens within their own Nations.

29 Ibid. See also: O. Dickason, Canada’s First Nation’s: A History of Founding Peoples
from Earliest Times, 3" ed. (Toronto: Oxford University Press, 2002) [Canada’s First
Nations].

20 Heeding the Voices, supra note 12 at 163: “Kahnawake as a community had
traditionally been extremely receptive to the integration of outsiders. Mission records
from the early period of the community’s history confirm that Mohawks at Kahnawake
had continued the traditional Iroquois practice of adopting and assimilating captives,
resulting in a diverse racial mixture within the Mohawk community. Even into the
modern era, Kahnawake Mohawks accepted many non-native people through marriage
and among those residents who came to enjoy community membership and later formal
recognition of this membership through inclusion as status Indians when the Indian Act
system was implemented in Kahnawake during the 20" century.”
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sub-standard programs and services and cycles of dependency.24l_ Including women and
children back into the Aboriginal Nations would help remedy past injustices which have
resulted in reduced population numbers caused by various government policies and
actions: small pox infected blankets, scalping laws, warfare, Indian legislation and
residential schools.?*? It can also help to correct the arbitrary and discriminatory
exclusions and deletions brought about by the various Indian Acts’ registration and
membership provisions over the years. Including family members who have been
excluded from both family and community could help bring about an immediate
connection to the Nation, the local community and culture. Only a healthy, flourishing
citizenship base can help ensure a rich cultural heritage.for future generations of
Aboriginal peoples. Rightful citizens should not be excluded from their Aboriginal
Nations simply because residential schools, Indian agents and the Indian Act were
successful in applying divisive povlicies with the aim to extinguish their identity and their

rights. Similarly the children of the mixed marriages or mixed-relationships are,

241 C. Helin, Dances with Dependency: Out of Poverty Through Self-Reliance (Woodland
Hills, California: Ravencrest Publishing, 2008) 2™ ed. [Dances with Dependency).

22 Canada’s First Nations, supra note 239. See this book for a general history of how
First Nation’s peoples were treated in Canada, how their population numbers were
reduced by various means, their cultural backgrounds, some anthropological perspectives
and their current political struggles. See page 159 where Dickason explains the tactics of
the British Commander-in-Chief, Jeffrey Amherst (1717-97), against Aboriginal peoples
in Canada: “...he urged that every method be used against them, including that notorious
recommendation about distributing smallpox-infected blankets in their encampments; he
also advocated the use of drugs.” See also page 136 where Dickason explains the orders
of the Governor of Halifax, Edward Cornwallis (1713-76): “.. he issued a proclamation
commanding the settlers ‘to Annoy, distress, take or destroy the Savages commonly
called Mic-macks, wherever they are found’. During this period both the French and
English paid bounties for scalps at escalating rates, no questions asked.” See page 317-
318 that speaks to a brief history of the residential schools, the hurt they left behind and
the lawsuits that followed against the churches and federal government for the harm
inflicted on the Aboriginal people forced to attend.
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nevertheless, still the children of the Aboriginal parent and, thus, connected to their
Nations. They have no less of a connection to their ancestors and future generations than
do non-mixed children. There is, therefore, a tension between traditional concepts of
inclusion, and modern-day pressures which result in policies of exclusion in reserve-
based communities.

Flanagan sees future plans for Aboriginal self-government as exclusionary. He
argues that because non-Aboriginal people will not have the right to join Aboriginal
governments at will, Aboriginal governments constructed through the self-government
process are exclusionary.** He argues that: “...aboriginal governments would be based
on a closed racial principle, whereas Canada’s other governments are based on open
individual and territorial principles.”244 Flanagan is referring to the provincial
governments whose borders are open as between Canadians citizens. The situation is very
different when Canada’s borders are compared to non-citizens from other countries who
are seeking to come and go as they please within Canada. The only exclusionary part
about Aboriginal citizenship that Flanagan seems to be concerned about is the fact that
Flanagan and other non-Aboriginal Canadians may not belong to these Aboriginal
Nations. ThisAis hardly different from non-Canadian citizens not automatically gaining

.. . 24 ..
citizenship as they please. > He does not, however, seem to advocate for non-citizens of

293 First Nations, supra note 2 at 22.

4% Ibid. at 194.

245 There will always be negative examples to point out in any group in society, and
Aboriginal Peoples are no exception. The few negative examples cannot be used as a
basis for discounting the whole group or the validity of accommodating their Nations
within Canada. I am advocating a better way to determine Aboriginal citizenship that is
inclusive of all rightful members in principle, and whose process reflects the diversity of
each Nation so as to avoid the one size fits all approach.



