regarding pollution of the marine environment as defined by LOSC™ also apply to the

introduction of HAOP through ships’ ballast water.

But despite the various provisions of the LOSC obliging States to protect their

marine environment, the Convention is “limited in its scope and application” as it

contains only one specific provision on HAOP.® More so, the actions to be taken or

guidelines to be enforced by States to prevent the transfer of HAOP are also not

stipulated. Commenting on the importance of developing more technical requirements,

Bostrom notes that”[t]he lack of specific mandates under LOSC for ballast water

discharges is likely to lead to inconsistencies in how countries adopt regulatory

mechanisms™ As with other ship sources of marine pollution, the specific of the

operational regulation to implement the LOSC obligations are left to be developed by the

IMO and other international organizations. This marks the importance of the BWMC to

help ensure uniformity.

Ten years after the adoption of the LOSC, another Convention, geared towards

the protection of the biological diversity was adopted. It provides for the obligations of

States to protect ecosystems, including the marine ecosystems. It can be seen as

complementary the LOSC 1n this respect. This Convention is the Convention on

Biological Diversity, 1992, to be discussed next.
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LOSC, supra, art. 196(1) and 1(1)(4) read together. See also Chapter 2 above, The Legal
Conceptualization of Harmful Aquatic Organisms and Pathogens.
Briony MacPhee, “Hitchhikers’ Guide to the Ballast Water Management Convention: An Analysis
of Legal Mechanisms to Address the Issue of Alien Invasive Species” (2007) 10 J Int’1 Wildlife L
& Pol’y 29 at 40.
LOSC ibid, art. 196(1).
Suzanne Bostrom, “Halting the Hitchhikers: Challenges and Opportunities for Controlling Ballast
Water Discharges and Aquatic Invasive Species” (Summer 2009) 39 Envtl L 867 at 882.
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3.2.2 CONVENTION ON BIOLOGICAL DIVERSITY, 1992

The Convention on Biological Diversity (CBD)® is a multilateral environmental
agreement (MEA) that was adopted in 1992 by the United Nations Conference on
Environment and Development in Rio de Janeiro, Brazil. The Convention is a
complement to the LOSC regarding State obligations to protect fragile marine
environments and habitats.’" The Convention is primarily targeted at coastal States. States
that are parties to this Convention cannot implement it in a way as to conflict with LOSC.
This is because the Convention specifically provides that “[c]ontracting parties shall
implement this Convention with respect to the marine environment consistently with the

62 Thus, the approaches

rights and obligations of States under the law of the sea
recommended under the Convention to combat HAOP must not contradict the provisions

of LOSC.

The CBD came into force in 1993. As at April 11, 2011, there are 198 parties to
the Convention.®> The Convention addresses responsibilities of coastal States to conserve
biological diversity, sustainable use of its components and the fair and equitable sharing
of the benefits arising thereof.®* Because the Convention is widely ratified, it offers an

opportunity to develop a broad global approach to both intentional and unintentional

60 CBD, supra note 3.

ol Meinhard Doelle, Moira L. McConnell & David L. VanderZwaag, “Invasive Seaweeds: Global
and Regional Law and Policy Responses” (2007) 50 Botanica Marina 438 at 440.

62 CBD, supra note 3, art. 22(2).

6 UNEDP, “List of Parties” online: http://www.cbd.int/convention/parties/list/ accessed on April 08,
2011.

64 CBD, supra note 3, art. 1.
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introduction of harmful alien organisms, as well as combating the threat these organisms

pose to biodiversity.®

Biological diversity is defined as “the variability among living organisms from all
sources including, inter alia, terrestrial, marine and other aquatic ecosystems and the
ecological complexes of which they are part; this include diversity within species,
between species and ecosystems”.®® The Convention provides in Article 8(h) that “[e]ach
contracting party shall, as far as possible and appropriate prevent the introduction of,
control or eradicate those alien species which threaten ecosystems, habitats or species.”’
This provision does not offer specific implementation of this obligation. The reason is
that the Convention is generally directed towards the conservation of biological diversity.

Specifically, it addresses marine biodiversity. However, the provision on jurisdictional

scope in Article 4 provides that:

[t]he provisions of [the] Convention apply, in relation to each Contracting
Party:
(a) In the case of components of biological diversity, in areas within
the limits of its national jurisdiction; and
(b) In the case of processes and activities regardless of where their
effects occur, carried out under its jurisdiction or control, within
the area of its national jurisdiction or beyond the limits
of national jurisdiction.®®

This means the obligations under the CBD deal to some extent to waters under

“national jurisdiction”. In addition, the CBD provides in Article 22 that the provisions of

65 See also Lyle Glowka & Cyrille de Klemm, “International Instruments, Processes,

Organizations and Non-indigenous Species Introductions: Is a Protocol to the Convention on
Biological Diversity Necessary?” in Odd Terje Sandlund, Peter Johan Schel & Aslung Viken,
Invasive Species and Biodiversity Management (Boston, London: Kluwer Academic Publishers,

2001) at 390.
06 CBD supra note 3, art. 2.
67 CBD, ibid, art. 8(h).

68 CBD, ibid, art. 4.
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the CBD shall not affect the rights and obligations of any party under any existing
Conventions.® It specifically lays emphasis that its implementation with respect to the
marine environment must be done consistently with the rights and obligations of States
under the LOSC.” Thus, the CBD provisions impose an obligation to address the
problem of HAOP through ships’ ballast water. So, parties to the Convention are obliged

to regulate, control or eradicate HAOP through ships’ ballast water.”"

The CBD requires regional or global co-operation. Under Article 5, parties are
obliged to co-operate either directly or through international organizations to protect
biodiversity outside their national jurisdictions as far as possible and as appropriate.
Article 14(1)(c) also makes provision for contracting parties to promote the conclusion of
“bilateral, regional or multilateral arrangements™” regarding any activities within their
jurisdiction or control that are likely to adversely affect the biological diversity of other
States or areas beyond their national jurisdiction.”* These provisions agree with Article
196 of LOSC. In particular, Article 5 and 14 are relevant because HAOP are transferred
across national boundaries and the high seas through international shipping.” But the
sweeping language of Articles 5, 8 and 14 asking parties “as far as possible and as

appropriate” to co-operate to protect creates room for non-observance by some parties

6 CBD, ibid, art. 22(1).

70 CBD, ibid, art. 22(2).

n Christopher J. Patrick, “Ballast Water Law: Invasive Species and Twenty-Five Years of

Ineffective Legislation” (2009) 27:1 Va Envtl LJ 67 at 75.

CBD, supra, note 3, art. 5.

B CBD, ibid, art. 14(1)(c).

7 Ibid.

» A. Charlotte De Fontaubert, David R. Downes & Tundi S. Agardy, “Biodiversity in the Seas:
Implementing the Convention on Biological Diversity in Marine and Coastal Habitats” (Spring
1998) 10 Geo. Int’l Envtl. L Rev 753 at 804.
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who may consider it inappropriate to implement the measures necessary to combat the

transfer of alien invasive species.

The need for more specific guidance on implementing the obligation under Article
8(h) of CBD caused the Subsidiary Body on Scientific, Technical, and Technological
Advice (SBSTTA), at its fifth meeting in 2000, to develop and recommend interim
Guiding Principle for the effective implementation of the CBD’s Article 8 (h).”® In May
2000, the Conference of Parties (COP), at its fifth meeting urged that the interim Guiding
Principles recommended by the SBSTTA be accepted and implemented.”” The fifth COP
urges parties “to develop mechanisms for transboundary co-operation and regional and
multilateral co-operation” regarding the problem of aquatic invasive species.” The
Guiding Principles annexed to the decisions are meant to aid the implementation of
Article 8(h). The decision itself requires the Global Invasive Species Programme (GISP)
to adopt ecosystem, precautionary and bio-geographical approaches and to ensure
consistency with the provisions on alien invasive species under Articles 8(h) and 14 of

the CBD.” The GISP was founded in 1997, to specifically address the issue of HAOP

7 SBSTTA 5 Recommendation V/4, online: http://www.cbd.int/recommendations/sbstta/ and

http://www.cbd.int/recommendation/sbstta/?id=7021 both accessed on April 08, 2011. The fifth
SBSTTA meeting was held in Montreal between 31 January and 4 February, 2000.

COP 5 Decision V/8, from the 5™ Conference of Parties, Alien Species that Threaten Ecosystems,
Habitats and Species, online: http://www.cbd.int/decisions/cop/,
http://www.cbd.int/decisions/cop/?m=cop-05 and http://www.cbd.int/decision/cop/?id=7150
accessed on April 08, 2011. See also Bostrom, “Halting the Hitchhikers: Challenges and
Opportunities for Controlling Ballast Water Discharges and Aquatic Invasive Species”, supra
note 59 at 879.

7 COP 5 Decision V/8, ibid, par. 6 and 7.

b COP 5 Decision V/8, ibid, par. 8 and 10.
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and to help support national implementation of Article 8 of the CBD, including HAOP

introduced into the marine ecosystem.*

The Guiding Principles were finalized in 2001 by SBSTTA,*' and endorsed by
the sixth meeting of the COP in 2002.% The parties reaffirmed their decision that “full

5983

and effective implementation of Article 8(h) is a priority”” to be attained in order to

combat the threat of HAOP, and to this, the final Guiding Principles were directed.®*

The COP acknowledged the political and socio-economic differences among
States that would affect efforts to implement the Guiding Principles, and urges parties
and other governments to identify infer alia the national needs and priorities of their
States “when developing, revising and implementing national biodiversity strategies and
action plans to address the threats posed by invasive alien species.”® Parties and other

governments are asked also to make use of risk assessment/analysis to address the

problem and to promote and carry out research and assessment on the features of invasive

species, the vulnerability of the marine ecosystems and habitats to invasions by the alien

s e 86
Species.

The fifteen Guiding Principles deal, inter alia, with the regulation of the pathways

for unintentional introduction of alien invasive species. For this, States must put in place

80 Patrick, supra note 71 at 76.

il SBSTTA 6 Recommendation VI/4 (UNEP/CBD/SBSTTA/6/INF/11)”, online:
http://www.cbd.int/recommendation/sbstta/?id=7035 accessed on April 08, 2011.
82
Impacts of Alien Species that Threaten Ecosystems, Habitats or Species online:
http://www.cbd.int/decisions/cop/ and http://www.cbd.int/decision/cop/?id=7197 both accessed
on April 08, 2011.

8 COP 6 Decision V1/23, ibid, par. 1.

8 COP 6 Decision V1/23, ibid, par. 5.

5 COP 6 Decision V1/23, ibid, see generally, par. 10.
86 COP 6 Decision V1/23, ibid, par.12 and 24.
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relevant legal and institutional regimes.®” As well, at the national and regional levels,
parties and governments must develop and provide technical tools and information that
will aid efforts at preventing, eradicating, detecting earlier, monitoring and controlling
harmful alien species.® In doing this, they must consider the cost effectiveness of the
techniques adopted and their effects on the environment, humans and agriculture. In any

case, the techniques must be “socially, culturally and ethically acceptable.”

The Guiding Principles pinpoint three approaches to be utilized to combat the
threat of alien invasive species. They are the precautionary approach, the three-stage

hierarchical approach and the ecosystem approach.”

The precautionary approach suggests that efforts must be made to identify and
prevent inter alia the unintentional introduction of harmful alien species. The fact that
there is no scientific certainty about the environmental, social and economic risks posed
by either potential invasive alien species, or pathways such as ships, should not be the
basis for failure to adopt preventive action against their introduction. Also, lack of
certainty regarding the long term effect of invasion resulting from the transfer of the
invasive alien species should not be used as the reason for postponing containment,

eradication or control measures.”'

The second approach is the three-stage hierarchical approach. This approach is

based on prevention, containment, eradication and long term control measures. The idea

87 COP 6 Decision V1/23, ibid, par. 10(c).

8 COP 6 Decision V1/23, ibid, par. 27.

5 COP 5 Decision V/8, supra note 77, principle 12.
% COP 6 Decision VI/23, supra note 82.

ol COP 6 Decision V1/23, ibid, principle 1.

56



is that invasion of invasive by harmful aquatic organisms should be prevented because it
is cost effective and environmentally desirable. Where prevention is impossible because
the harmful aquatic organisms have already been transferred into the new ecosystem,
their establishment and spread should be prevented by eradication at the earliest possible
time. And where it is not possible to eradicate their establishment, and their spread or
eradication is not cost effective, then, containment and long term control measures should

be adopted.’

The criteria prescribed to guide application of the three-stage hierarchical
approach are: first, where eradication is feasible and cost effective, it must be given
priority over containment and long term control measures. Eradication measures are
essential when the populations of the invasive alien species are small and localized. In
this sense, community support is important for early detection to facilitate eradication of

the alien invasive organisms.”

Second, containment is feasible only where the range of the invasive species is
limited to defined boundaries. For this purpose, immediate action must be taken to
eradicate any new outbreak of the alien invasive species.’* Third, whenever there is need
to adopt long-term control measures, they should be geared towards reducing damage
caused by the alien invasive species, as well as reducing their numbers. The Guiding

Principles also recommended biological control as a long term means to combat the

o2 COP 6 Decision V1/23, ibid, principle 2.
% COP 6 Decision V1/23, ibid, principle 13.
o COP 6 Decision V1/23, ibid, principle 14.
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problem of harmful alien species,”” along with “integrated management techniques”

which include habitat management, chemical, biological, and mechanical controls.”

The third approach recommended by the COP is the ecosystem method.”’ The
approach recognizes that human beings and their cultural diversity are integral
component of many ecosystems.”® This approach, however, does not preclude the use of
other management approaches. Rather, it integrates them all with various methodologies
for the purpose of combating the spread of HAOP.” All measures must be in accord with

the provisions of the Convention'” and decision V/6 of the COP.'"!

At the time the CBD was adopted, Agenda 21 was also adopted. Although it is not
a binding instrument, it however references the problem of HAOP through ships’ ballast

water and the need to adopt uniform standards to combat the problem.

3.2.3 AGENDA 21: PROGRAMME OF ACTION FOR SUSTAINABLE
DEVELOPMENT

Agenda 21'%% was adopted at the United Nations Conference on Environment and
Development which was held in Rio de Janeiro in 1992, at the same time the CBD was
adopted. At this conference, two global management plans were endorsed by the

international community, namely, the Rio Declaration on Environment and Development

95 See, COP 5 Decision V/8, supra, note 77.
% COP 6 Decision V1/23, supra note 82, principle 15.
o7 COP 6 Decision V1/23, ibid, Principle 3.

% COP 5 Decision V/6, Ecosystem Approach, online: http://www.cbd.int/decision/cop/?id=7148

par. A(2) and C, accessed on April 24, 2011.
i COP 5 Decision V/6, ibid, par. A(5).
100 CBD, supra, note 3.
101 COP 6 Decision V1/23, supra note 82, principle 3.
102 Agenda 21, supra note 4.
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and Agenda 21: Programme of Action for Sustainable Development. In Chapter 17 of
Agenda 21,'” the conference called on the IMO and other international bodies to address
the transfer of HAOP by ships by adopting an international instrument for this purpose.
The Agenda also requests States, individually bilaterally, or regionally to develop rules

guiding the discharge of ballast water.
Paragraph 17.30 states that:

States, acting individually, bilaterally, regionally or multilaterally

and within the framework of IMO and other relevant international
organizations, whether sub-regional, regional or global, as appropriate,
should assess the need for additional measure to address the degradation
of the marine environment:

(a) From shipping by:

(iv) considering the adoption of appropriate rules on ballast water

discharge to prevent the spread of non-indigenous organisms.'*

A decade later, the World Summit on Sustainable Development (WSSD) was
held, and the commitments made under Agenda 21 and its plan of implementation were
reaffirmed. The WSSD also called for the fast development of measures to address
invasive species in ballast water and for an international convention to combat the threat
of HAOP.'?” But the obligations prescribed under Agenda 21 are not binding on States
because Agenda 21 is not an international convention. It is a global programme of action
to be carried out to achieve a clean and safe marine environment as prescribed under the

LOSC. According to Doelle, Agenda 21 is non- binding, but “built upon initial

103 Chapter 17 of Agenda 21 is titled Protection of the Oceans, All Kinds of Seas, Including Enclosed

and Semi-Enclosed Seas, and Coastal Areas and the Protection, Rational Use and Development of
their Living Resources.
GloBallast Partnerships, Report of the United Nations Conference on Environment and
Development (UNEP), Rio de Janeiro, 3-14 June 1992, Agenda 21, par.17.30, online:
http://globallast.imo.org/index.asp?page=UNCED.htm accessed on April 14, 2011.
GloBallast Partnerships, “The International Response” online:
http://globallast.imo.org/index.asp?page=internat_response.htm accessed on April 14, 2011. The
WSSD took place in Johannesburg, South Africa between August 26 and September 04, 2002.
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acknowledgement of the invasive aquatic species issue under the Law of the Sea

Convention (LOS).”'%

Though commendable, the Guiding Principles and Agenda 21are not binding on
State party to the CBD. Also, given the fact that CBD does not specifically address
HAOP transferred through ships’ ballast water, the COP in 2002'%" left it to the IMO “to
complete ... an international instrument to address the environmental damage caused by
the introduction of HAOP in ballast water.”'® This effort eventually resulted in the
BWMC, but prior to its adoption, other relevant more specific instruments, including in
the forum of the IMO emerged to draw attention to the prevalence of the problem and the

need to deal with it. I consider some of those instruments next.

106 Meinhard Doelle, “Legal and Policy Responses to Invasive Species” (2001) Background Paper,

Prepared for the Commission for Environmental Cooperation, online:
http://www.cec.org/Storage/53/4582 Legal- Policy-Responses-InvasivesSpecies_en.pdf at 3
accessed on March 14, 2011.
Convention on Biological Diversity, “COP 6 Decision” accessed on May 20, 2011 online:
http://www.cbd.int/decisions/cop/?m=cop-06.
108 COP 6 Decision VI/23, supra, note 82, par. 7.
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33 OTHER INTERNATIONAL INSTRUMENTS PRE-DATING BALLAST
WATER MANAGEMENT CONVENTION, 2004

3.3.1 INTRODUCTION

Aside from the two Conventions discussed above, there are also a number of other
international instruments that reference the need to address the threat posed by HAOP.
One of these instruments is the International Health Regulations, 1969'%° which address
the issue as a health concern. Others address the issue as HAOP transfer through ships’
ballasting operations. The IMO adopted several more specific Resolutions to address the
problem of HAOP. In fact, the IMO began to consider the problem of HAOP more than
three decades ago.''” The first IMO Resolution addressing the pollution of the marine
environment through ballast water is IMCO'"' Resolution 18, Research into the effect of
discharge of ballast water containing bacteria of epidemic diseases.''* The Resolution
was adopted by the 1973 International Conference on Marine Pollution.'" This was
followed by a number of Resolutions consisting Guidelines in 1991, 1993 and 1997, all

which laid the foundation for the adoption of the BWMC in 2004.

They were meant to promote uniform approaches to dealing with the problem of

HAOP. They are also meant to complement obligations imposed for the purpose under

109
110
111

IHR, supra, note 5.

McConnell, GloBallast Legislative Review, supra note 9.

IMCO means International Maritime Consultative Organization, now International Maritime

Organization (IMO).

IMCO Resolution 18, Research into the Effect of Discharge of Ballast Water Containing Bacteria

of Epidemic Diseases, MP/CONF/WP.29, 31 October 1973, 24. See generally, Gaetano Librando,

“IMO and Codification of the International Law on Ballast Water Management” in Maria Helen

Fonseca de Souza Rolim, The International Law on Ballast Water: Preventing Biopollution

(Leiden , Boston: Martinus Nijhoff Publishers, 2008) at 86. According to the book, Gaetano

Librando is Head of the Treaties and Rules, Legal Section of IMO, London.

Librando, “IMO and Codification of the International Law on Ballast Water Management” ibid.
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other applicable international Conventions, such as the LOSC and the CBD. These
Guidelines and the International Health Regulations are now discussed as to their

provisions on combating HAOP.

3.3.2 INTERNATIONAL HEALTH REGULATIONS, 1969

The Assembly of the World Health Organization (WHO) is given authority to
adopt regulations “designed to prevent the international spread of diseases”.'*Thus, the
International Sanitary Regulations, 1951, were adopted. In 1969, the Regulations was
renamed the International Health Regulation, 1969. The purpose of 1969 Regulations
was to enhance global health and to prevent through quarantine, the spread of infectious
diseases, such as cholera. The 1969 Regulations covered six quarantine diseases, later
reduced to three by amendments in 1973 and 1981.""° The growths of international trade
and activities resulted in the international spread of diseases threats.''® Consequently, the
forty-eighth World Health Assembly in 1995 called for the revision of the 1969
Regulations, leading to the adoption of the International Health Regulation (IHR), 2005
at its fifty-eighth Assembly.''” As an improvement on the 1969 Regulations, the 2005

Regulations make provision for a wider scope of diseases, that is, illness or medical

e Constitution of the World Health Organization, Forty-fifth edition, suppl. October 2006, online:

http://www.who.int/governance/eb/who_constitution_en.pdf art. 21(a), accessed on April 16,

2011.

IHR, supra note 5.

16 HR, ibid.

" The Regulation was adopted on May 23, 2005 and they came into force on June 15, 2007.
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. . . .. 118 i
conditions, irrespective of origin or source, " that present or could present significant

119
harm to humans.

As noted in Chapter 1, one of the impacts of the transfer of HAOP is ships’
ballast water, is the spread of diseases, such as cholera.'*® As such, the IHR 2005 apply to
ships’ ballast water as a vector for spread of diseases. Indeed, the aim of the Regulations
is “to prevent, protect against, control and provide a public health response to the
international spread of disease in ways that are commensurate with and restricted to
public health risks, and which avoid unnecessary interference with international traffic

121 The Regulations are to be implemented by WHO, and member States,'**

and trade.
and the United Nations, IMO, WHO, and other international bodies are to co-operate and

co-ordinate the activities of WHO.'??

The 2005 Regulations oblige States to develop, strengthen and maintain capacity
to detect, assess, notify and report disease occurrences.'** They must also assess any
event that occurs within their jurisdictions, and must notify WHO by the most efficient
means of communication available of all events that may constitute an international
public health emergency. They must also keep WHO updated about, inter alia, conditions

affecting the spread of the disease, health measures utilized, the difficulties faced and the

118
119
120

Emphasis supplied.

IHR, supra note 5, art. 1(1).

Fred C. Dobbs & Andrew Rogerson, “Ridding Ships’ Ballast Water of Microorganisms” (2005)
39 Environmental Science and Technology 259 at 262. See also Moira L. McConnell,
“Introduction of Harmful Organisms from Ships to be regulated by Feds” (October 6, 2006)
26:21 The Lawyers Weekly.

121 IHR, ibid, art. 2.

122 IHR, ibid, par. 2 of the preamble

123 IHR, ibid, par. 4 of the preamble and art. 14(1) read together.

124 IHR, ibid, art. 5(1).
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support needed.'® Also, where there is a public health risk outside the jurisdiction of a
State, and which may cause international disease spread, the State must within 24 hours

of receiving evidence of such information inform WHO."'*®

States are obliged “to ensure that conveyance operators comply with the
recommended health measures.”'?” According to the Regulations, a conveyance operator
means “a natural or legal person in charge of a conveyance or their agent” while a
conveyance means “an aircraft, ship, train, vehicle or other means of transport on an

. . 128
international voyage.”

Thus, ship masters must comply with recommended health
measures. However, a ship must not be refused “free pratique »129 by port State parties
for public health reasons,, and, in particular, ships must not be prevented from
embarking, disembarking, loading or discharging cargo or taking on water. The grant of
pratique may, however, be subject to inspection of the ship by the port State. If clinical
symptoms or signs, and information based on fact or evidence of public health risk are
found on board the ship, health measures must be initiated and completed without delay,

. . 1
and applied in a transparent manner.'*

In order to avoid the spread of diseases through ships’ ballast water and ships’
operations, the port State is allowed to implement not only the measures under the

Regulations, but additional measures put in place under its national law, and must comply

123 THR, ibid, art. 6.
126 IHR, ibid, art. 9(2).
127 IHR, ibid, art. 24(1).
128 IHR, ibid, art. 1.
129 Free pratique in accordance with the IHR, 2005 ibid, art. 1 means “permission for a ship to enter
a port, embark or disembark, discharge or load cargo or stores....”
130 IHR, ibid, art. 42.
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with obligations under international law'' and applicable international agreements.'**
The additional measures may include isolating the ship to avoid the spread of disease.
The measures must not conflict with international obligations, and their adoption must be
reported to the National International Health Regulations Focal Point.'** The measures
must also not restrict international traffic. Where they interfere with international traffic,
the State must provide to the WHO, the public health rationale and relevant scientific
information for the measures.'** Where control measures are carried out on the ship and
to the satisfaction of the competent authority, and there are no conditions on board that
could constitute a public health risk, then such conveyance or ship shall cease to
constitute a public health risk."*> But, where the State authority cannot execute the control
measure against the ship, the ship may be allowed to depart but the competent State
authority must note the evidence found and the control measures required in the Ship

Sanitation Control Certificate.

Commendable in the IHR 2005 are provisions relating to ships’ ballast water. The
Regulations state that “[s]tates shall take all practicable measures ... to monitor and
control the discharge by ships of sewage, refuse, ballast water and other potentially
disease-causing matter which might contaminate the waters of a port, river, canal, strait,
lake or other international waterway.”'*® Although the 2005 Regulations were adopted

after the adoption of BWMC in 2005, IHR came into force in 2007. The BWMC is still

131 IHR, ibid, art. 43(1).
132 IHR, ibid, art. 28(1).
133 IHR, ibid, art. 27(1).
134 IHR, ibid, art. 43 (3).
133 IHR, ibid, see generally, art. 27.
136 IHR, ibid, art. 22 (1)(f)
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not in force. Thus, Article 22 of IHR 2005 would have been handy to combat HAOP,

except that the 2005 Regulations and its1969 predecessor, are non-mandatory.

3.3.3 IMCO ASSEMBLY RESOLUTION 18, RESEARCH INTO THE EFFECT OF
DISCHARGE OF BALLAST WATER CONTAINING BACTERIA OF
EPIDEMIC DISEASES, 1973

This Resolution called on both WHO and the International Maritime Consultative
Organization (now IMO) to study the dangers posed by the spread of epidemic diseases
through ships’ ballast water operations and to prescribe general standards for combating
the problem. The Resolution prohibited transboundary pollution and requested
port/coastal and flag States to ensure that activities within their control or jurisdiction do
not cause damage to areas outside their national jurisdiction or to the marine jurisdiction

of other States."’

It also “recognized the high level of technical-scientific knowledge of
biopollution and the effects thereof on the marine environment required to draft technical
and legal standards for the control and management of ships’ ballast water and

sediments.”!*®

IMCO Assembly Resolution 18 urged port States to protect their marine
environment by disallowing the discharge of ballast water containing organisms which
may cause diseases. This was however hampered as the Resolution is a voluntary
instrument requiring national implementation of standards, for the control of discharge of

ballast water containing bacteria of epidemic diseases.

137 Librando, “IMO and Codification of the International Law on Ballast Water Management”,

supra note 112 at 88.
138 See Librando, ibid at 88-89.
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Between 1989 and 1993, Australia, Canada, New Zealand and IMO were largely
concerned over zebra mussel and toxic dinoflagellates which were introduced into
Canada and Australia respectively through ships’ ballast water in the 1980s. Against this,
IMO adopted guidelines on ballast water management.'* These guidelines were Marine
Environmental Protection Committee (MEPC) Resolution (50)31, Guidelines for
Preventing the Introduction of Unwanted Organisms and Pathogens from Ships’ Ballast
Water and Sediments Discharges, 1991,'*" and IMO Assembly Resolution A.774 (18),
Guidelines for Preventing the Introduction of Unwanted Organisms and Pathogens from
Ships’ Ballast Water and Sediments Discharges, 1993.'*' The latter Resolution confirmed
the provisions of the former Resolution,'** although with slight modifications.'* These
Guidelines were, however, not comprehensive enough to combat the threat posed by
HAOP through ships’ ballast water, and more comprehensive Guidelines were adopted in

1997."** These are IMO Resolution A.868(20), Guidelines for the Control and

139 A. Locke et al, “Ballast Water Management as a Means of Controlling Dispersal of Freshwater

Organisms by Ships” quoted in Andrew N. Cohen & Brent Foster, “The Regulation Of
Biological Pollution: Preventing Exotic Species Invasions From Ballast Water Discharged into
California Coastal Waters” (2000) 30 Golden Gate UL Rev 787 at 820.
The guidelines were originally drafted by Canada. As a result of further information from
Australia, it was revised and Resolution A.774(18) of 1993 was adopted. See, Librando, “IMO and
Codification of the International Law on Ballast Water Management” supra, note 112 at 86
IMO Assembly Resolution A,774(18), Guidelines for Preventing the Introduction of Unwanted
Organisms and Pathogens from Ships’ Ballast Water and Sediments Discharges, 4 November
1993, online: http://www.sjofartsverket.se/upload/5121/774.pdf accessed on April 19, 2011.
GloBallast Partnerships,“The International Response”, supra note 105.
Jeremy Firestone & James J. Corbett, “Coastal and Port Environments: International Legal and
Policy Responses to Reduce Ballast Water Introductions of Potentially Invasive Species” (2005)
36 Ocean Devel & Int’l L 291 at 294.
GloBallast Partnerships, “The International Response”, supra note 105.
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Management of Ships’ Ballast Water to Minimise the Transfer of Harmful Organisms and

Pathogens, 1997.'%

3.3.4 IMO ASSEMBLY RESOLUTION A.774(18), GUIDELINES FOR
PREVENTING THE INTRODUCTION OF UNWANTED ORGANISMS AND
PATHOGENS FROM SHIPS’ BALLAST WATER AND SEDIMENTS
DISCHARGES, 1993

Resolution A.774(18) was adopted in 1993 for the purpose of combating the
transfer of HAOP through ships’ ballast water and sediments. The Resolution include
Guidelines directed to both port and flag States to require that ballast waters that are
“loaded in their ports or harbour or carried in their ships do not contain HAOP that pose
threats to the waters of other States.”'*® The Resolution acknowledged the essential role
of ballast water in the safe and effective operation of ships, but also its negative effects on
society as a medium for the spread of epidemic diseases.'*” The port State has authority
to determine the extent of applicability of the Guidelines to ballasting operations in the

port 148

However, regulating ballast water is to follow the standards that would apply to
both uptake and discharge operations at zones. States are therefore encouraged to adopt

procedures to combat ballast water and sediment discharges so as to protect the health of

143 IMO Resolution A.868(20), Guidelines for the Control and Management of Ships’ Ballast Water
to Minimize the Transfer of Harmful Organisms and Pathogens, 27 November 1997, online:
http://www.islandnavigation.org/Library/A868.pdf accessed on April 21,2011.

Resolution A.774(18), supra, note 141 at preamble.

147 Resolution A.774(18), ibid, at preamble.

148 Resolution A.774(18), ibid, guideline 3.
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their citizens from foreign infectious diseases, to safeguard fisheries, and generally, to

protect the environment.'*’

The procedures to be adopted to minimize the risk of importing HAOP include
adoption of national regulations. In that respect, the Guidelines recommend specific
approaches, such as the retention of ballast water on board the ship, ballast water
exchange at open sea or in areas designated by the port State, uptake of ballast water in
areas less likely to contain HAOP, and discharge of ballast water to shore-based facilities

for treatment. '>°

Whatever the procedures or approaches adopted, a port State must
consider their practicability, effectiveness, cost, environmental acceptability, and the
safety of ships and those on board the ships to avoid subjecting them to maritime risk,

and the procedures must not cause delays to ships."!

Whenever compliance with an
adopted procedure results in ship safety problems, the Guidelines require the flag State or

ship administration to report the incident to the IMO."*

The Guidelines require States to provide IMO with details of annual compliance
and non-compliance records of procedures adopted to combat HAOP. The record must
contain the name of the non-complying ship, its official number and the flag of the State

it is flying.">*

To avoid the spread of infectious diseases and harmful aquatic organisms, the

Guidelines also oblige member States to notify IMO of “any local outbreaks of infectious

149 Resolution A.774(18), ibid, guideline 4, par.1.
130 Resolution A.774(18), ibid, see generally, guideline 7, par. 1(2).
131 Resolution A.774(18), ibid, see generally, guideline 4 and 7, par.1(1).
132 Resolution A.774(18), ibid, see generally, guideline 5, par.5
153 Resolution A.774(18), ibid, guideline 5, par. 6.
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diseases or water borne organisms that have been identified as a cause of concern to
health and environmental authorities in other countries and for which ballast water or
sediment discharges may be vectors of transmission. ...”">* IMO would forward this
information to all member States and non-governmental organizations. When there is an
HAOP endemic in the port water of a State, this State must ensure that the problem
species are not transferred from the locally loaded ballast water. This obligation can be
met in two ways: by notifying the masters of ships of the existence of the threat, and by
advising the masters of ships to treat the ballast water and sediment once ballast water

- 155
exchange is conducted.

The Guidelines recommended application of the precautionary approach to
controlling and containing the risk of transfer of HAOP. They ask that, first, the
environmental sensitivity of the port State should be determined to know the areas where
ballast water may be discharged.'*® Second, when loading ballast water into ships’ tanks,
efforts should be made to ensure that clean waters free from harmful species are loaded.
Also, the uptake of sediment with ballast water should be minimized. Third, where it is
practicable, ballast water should not be taken in shallow areas or in areas of dredging
operations. These precautions are intended to reduce the likelihood of taking silt which
may harbour the cysts of HAOP and the probability of the presence of the organisms.
Again, the uptake of ballast water should be avoided in areas where there is known

outbreak of diseases that are communicable through ballast, water or where

154

Resolution A.774(18), ibid, see generally, guideline 5, par. 7.
155 .
Ibid.
136 Resolution A.774(18), ibid, guideline 5, par. 8.
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phytoplankton blooms are occurring.'”’ Notwithstanding the provisions of Resolution
A.774(18), it was considered as not comprehensive enough to prevent the harmful
organisms transferred through ships’ ballast water and sediments discharge.'”®
Consequently, IMO Resolution A.868(20) was adopted in 1997. This latter Resolution is

the next subject.

3.3.5 IMO ASSEMBLY RESOLUTION A.868(20), GUIDELINES FOR THE
CONTROL AND MANAGEMENT OF SHIPS’ BALLAST WATER TO
MINIMISE THE TRANSFER OF HARMFUL ORGANISMS AND
PATHOGENS, 1997

3.3.5.1 Overview

In 1997, IMO Assembly Resolution A.868(20), the Guidelines for the Control and
Management of Ships’ Ballast Water to Minimise the Transfer of Harmful Aquatic
Organisms and Pathogens'”’ was adopted. The Guidelines were developed and
implemented individually on State level, by some IMO member States prior to its
adoption by the IMO Assembly in 1997.'®” Upon adoption, they became the basic
international instrument implemented under individual national laws for the control and
management of HAOP transferred through ships’ ballast water and sediments'®'. Also,

Librando notes that ”’[s]ince the 1990s, comparative legal analysis of the [Ballast Water

157 Resolution A.774(18), ibid, guideline 6, par. 1.
158 GloBallast Partnerships, ‘The International Response”, supra note 105.
139 Resolution A.868(20), supra note 145.
160 IMO, “GloBallast Partnerships: The International Response”, supra note 105. In essence, States
have different individual Guidelines regulating the transfer of HAOP.
This fact is noted in the preamble of the BWMC that “[s]everal States have taken individual
action with a view to prevent, minimize and ultimately eliminate the risks of introduction of
HAOP through ships entering their ports....”
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Report Form] reveals the influence of Resolution A.868(20) on national laws prior to
adoption of the 2004 Convention.”'®* Indeed, currently the 1997 Guidelines have been
used as a framework for developing many national legal regimes in order to foster
international co-operation to effectively prevent and control the transfer of HAOP

through ships’ ballast water.'®

The Guidelines adopted by IMO advises on how to lower the chances of taking on
board HAOP with ballast water, and this constitutes a distinctive feature of the
guidelines. As McConnell noted, ’[o]ne of the more significant features of the revision
was the formal adoption of a risk minimization and management approach to the
problem, as reflected in the new title, Guidelines for the control and management of
ships’ ballast water to minimize the transfer of harmful aquatic organisms and

pathogens.”'®*

The Guidelines are directed to port States, flag States and other members
of IMO'® on the means of mitigating the transfer of HAOP through ballast water. In that
respect, they differ from other IMO instruments that usually emphasize flag State

obligations.'® In fact, they impose more obligations on the port States than on flag for

this purpose.

162 Librando, “IMO and Codification of the International Law on Ballast Water Management”, supra,

note 112 at 85.
Jason R. Hamilton, “All Together Now: Legal Responses to the Introduction of Aquatic Nuisance
Species in Washington Through Ballast Water” (2000) 75:1 Wash L Rev 251 at 258.
at 264.
Moira L. McConnell, “Responsive Ocean Governance: The Problem of Invasive Species and
Ships’ Ballast Water: A Canadian Study” in T.Koivurova, eds, Understanding and Strengthening
European Union — Canada Relations in Law of the Sea and Ocean Governance (2009) 35
Juridica Lapponica 433 at 450.
Resolution A.868(20), supra note 145, guideline 1, par. 3.
McConnell, “Responsive Ocean Governance”, supra note 164 at 450.
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The objectives of the Guidelines are meant “to assist Governments and
appropriate authorities, ship masters, operators and owners, and port authorities, as well
as other interested parties, in minimizing the risk of introducing HAOP from ships' ballast
water and associated sediments while protecting ships’ safety”'®’ Thus, the protection of
the marine environment and safety of life and property aboard a ship are essential

considerations for implementation of the Guidelines.

168 to determine

Port States still retain the authority under Resolution A.774(18)
the extent of their applicability. 169 They could exempt ships within their jurisdiction from
part or all of the relevant provisions of the Guidelines.'’® A State may restrict the
application of ballast water operations, but in so doing, it should follow the Guidelines
when developing its national legislations or adopting procedures for the purpose.'”! The
Guidelines also advise all governments, ship operators, other appropriate authorities and

interested parties to apply its provisions in order to develop a standard and uniform

manner of implementing its prescriptions.' "

107 Resolution A.868(20), supra, note 145, guideline 1, par. 1.

168 Resolution A.774(18), supra, note 141.

169 Resolution A.868(20), ibid, guideline 3.

170 Resolution A.868(20), ibid, guideline 4, par.2.

e Resolution A.868(20), ibid, guideline 4, par. 2.

172 Resolution A.868(20), ibid, guideline 4, par. 3.
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3.3.5.2 Obligations of States

As noted earlier, the Resolution specifies obligations for port and flag States as to

combating the transfer of HAOP. These obligations are respectively set out below.
(i) Port State Rights and Obligations

The Resolution gives port States the right to manage ballast water by national regulations.
But they are expected to inform IMO about how they apply the Guidelines and where
there is any discharge restriction, IMO must also be notified.'” This notification allows
IMO to publicize the discharge restriction to all member States. It must be noted that this
provision appears to be consistent with the rights and obligations on port States under the

LOSC,'™ and de facto, the shipping industry

Port States must set out the procedures they consider acceptable, for the conduct
of ballast water exchange at sea, irrespective of the method adopted by the ship to do this
exercise. The procedure must account for “weather routeing in areas seasonably affected

175 1t is however advised

by cyclones, typhoons, hurricanes, or heavy icing conditions.
that ballast water exchange at sea should be avoided in freezing weather conditions,

unless it is absolutely necessary.'”® Other information to be provided to the ship include

wave-induced hull vibration, documented records of ballasting and/or de-ballasting, the

173 Resolution A.868(20), ibid, guideline 11, par. 1 and 2.
174 See, McConnell, GloBallast Legislative Review, supra note 9 at 12. See also LOSC, supra
note 2. See also art. 211(3).
Resolution A.868(20), supra note 145, appendix 2, guideline 2, par.1(4).
Resolution A.868(20), ibid, appendix 2, guideline 2, par.3.
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many of them.”'*®

In essence, once the ballast water in the ship’s tank is exchanged with
the open water,'* the fresh water organisms in the ballast tanks are unlikely to survive.

Likewise, once the ocean water is discharged into the coastal waters of the port State, the

organisms that are taken in the ocean water will likely find the coastal water inhabitable.

The merit of this method of ballast water management is that freshwater
organisms may be killed during the process, thus reducing their transfer into another
marine ecosystem. This is because at least 95 percent of water in the ballast tank is
replaced with an equal amount of open sea water. This removes any equal amount of

onboard organisms by the dilution effect.'*

In addition, this is the most cost effective
method for the ship administration or flag State. According to Hamilton, “[f]or some
vessels the overall cost of at-sea ballast-water exchange, including equipment wear, fuel
costs, crew time, crew fatigue, and transit delays, does not exceed acceptable

expenses.”!>!

Presently, ballast water exchange, in the absence of established scientific system
is considered as an acceptable method of ballast water management. In fact, research
conducted in the USA on introduction of aquatic species in Chesapeake Bay and St.

Lawrence Seaway reveals that the number of aquatic species transferred through ballast

148 National Research Council of the National Academies Great Lakes Shipping, Trade, and Aquatic

Invasive Species (Washington, D.C. Transportation Research Board, 2008) at preface, 78.
Conducting ballast water exchange in an open water means “to conduct such ballast water
exchange at least 200 nautical miles from the nearest land and in water at least 200 metres in
depth ....” See Regulations, ibid, reg. B-4.1.
National Research Council of the National Academies Great Lakes Shipping, Trade, and Aquatic
Invasive Species, supra note 148 at.78.
Hamilton, “All Together Now: Legal Responses to the Introduction of Aquatic Nuisance Species
in Washington Through Ballast Water”, supra note 139 at 259.
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water reduced sharply because of ballast water exchange. The exchanges reduced residual

coastal organisms to roughly 10% of the expected concentration.'*>

An instance of two bulkers that operated during the summer was given. One of
them that did not conduct ballast water exchange had a record of 72,311,228 zooplankton
per discharge of ballast water, while the other bulker that conducted ballast water
exchange had the discharge of harmful aquatic organisms reduced to 7,231,122.8
zooplankton per discharge.'> In situ studies have shown that ballast water exchange
reduced both “diversity and abundance of freshwater invertebrates in ballast tanks™ of

ships traveling between the Great Lakes and Europe. 134

These examples would confirm
that at present the viability of ballast water exchange as a mechanism for ballast water

management under the BWMC cannot be easily discounted.

Recently, a proposal was made by the Department of Transport for the repeal of
the current Canada Ballast Water Control and Management Regulations' and to adopt
new rules to regulate the control and management of ships’ ballast water and sediments.
Even so, it is noteworthy that there will be “no substantive policy changes to the

regulatory provisions” and ballast water exchange will still be identified ““as the most

132 Gregory M. Ruiz & David F. Reid, “Current State of Understanding About the Effectiveness of

Ballast Water Exchange (BWE) in Reducing Aquatic Nonindigenous Species (ANS) Introduction
to the Great Lake Basin and Chesapeake Bay, USA: Synthesis and Analysis of Existing
Information” in Emily G. O’Sullivan, ed, Ballast Water Management: Combating Aquatic
Invaders, (New York: Nova Science Publishers Inc. 2010) 25 at 126.
Ruiz & Reid, “Current State of Understanding About the Effectiveness of Ballast Water Exchange
(BWE) in Reducing Aquatic Nonindigenous Species (ANS) Introduction to the Great Lake Basin
and Chesapeake Bay, USA: Synthesis and Analysis of Existing Information”, ibid, at 126.
D. K. Gray et al., referenced in National Research Council of the National Academies Great
Lakes Shipping, Trade, and Aquatic Invasive Species, (Washington, D.C. Transportation
Research Board, 2008) at 78 and 138. See also Sandra Ellis & Hugh J. Maclsaac, “Salinity
Tolerance of Great Lakes Invader” (2009) 54 Freshwater Biology 77 at 77.
133 The Canada Ballast Water Control and Management Regulations, SOR/2006-129, June 28 2006,

online: http://laws.justice.gc.ca/PDF/SOR-2006-129.pdf accessed on May 15, 2011.
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and crew must be familiar with their duties in the implementation of ballast water

management particular to the ship on which they serve.'”

4.3.4 SECTION C: SPECIAL REQUIREMENTS IN CERTAIN AREAS

This section set out preventive methods that may be adopted by States to prevent
the introduction of HAOP. It also allows States to adopt additional measures above the

provisions of the Convention in order to control the introduction of HAOP.
4.3.4.1 Other Methods of Ballast Water Management

Aside from the ballast water exchange and treatment approach methods for ballast
water management, there are other methods that may be adopted by States to combat the
transfer of HAOP. To this end, Regulation C-2 establishes an obligation on port/coastal
States to warn mariners regarding ballast water uptake in certain areas and related
measures to be taken by flag States to combat the uptake and consequent transfer of
HAOQOP into the marine environment. The approaches adopted by States to effect these
obligations may be termed, the Preventive approach and retention of ballast water on

board, and are herein discussed.
(i) Preventive approach

The objective of this method is to minimize the uptake of organisms from a
locality, thereby reducing the quantity that will be discharged into another locality. This

approach is very important for the reduction of HAOP, although it is not an alternative to

17 Regulations, ibid, reg. B-6.
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ballast water exchange. For this approach cannot, on its own, solve the problem. The
method includes the cleaning of ballast tanks, discharge of a percentage of ballast water
to give room for cargo to be loaded, uptake of ballast water in safe places, not taking
ballast water where sewage is being discharged, avoid uptake of ballast water at night,

174
etc.

As discussed earlier, Article 2(8) obligates a flag State to “encourage ships
entitled to fly [its] flag, to avoid, as far as practicable, the uptake of ballast water with
potentially Harmful Aquatic Organisms and Pathogens, as well as Sediments that may
contain such organisms.”'”” Similarly, the Regulations obligate a port State to notify
mariners of those areas within its “[j]urisdiction where ships should not uptake ballast
water”!"® because of adverse conditions, such as where the area(s) is/are known to
contain outbreaks, infestations, or populations of HAOP, areas near sewage outfalls, or
where tidal flushing is poor, or times in which tidal stream is known to be more turbid.'”’
Where there is any alternative location for the uptake of ballast water without posing

risk(s), such an area must be included in the notice.'”®

In addition to notifying mariners,
the IMO and any potentially affected coastal States must be notified. When a given

warning is no longer applicable, all these parties must also be notified.'” The

shortcoming of this method for many States is their lack of technology to determine the

174 See generally, Geoff R. Rigby & Allan H. Taylor, “Progress in the Management and Treatment

of Ship’s Ballast Water to Minimize the Risks of Translocating Harmful Nonindigenous Aquatic
Organisms” in Judith Pederson, ed, Marine Bioinvasions: Proceedings of the First National
Conference, January 24-27, 1999 (Cambridge, USA: Massachusetts Institute of Technology,
1999) at 344-356.

175 BWMC, supra note 4, art. 2(8).

176 Regulations, supra note 50, reg. C-2.1.

177 Regulations, ibid, reg. C-2.1.1 to C-2.1.3.

178 Regulations, ibid, reg. C-2.1.

17 Regulations, ibid, reg. C-2.2.
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organisms that pose threats to their environments for the purpose of determining areas

having high densities of HAOP.
(ii) Retention of ballast water on board

By this method, the ballast water in the ship’s tank is not discharged upon
reaching destination ports. But this is possible where the ship has no cargo to load on.
Where there is cargo to be loaded, it is operationally necessary to discharge a
proportional amount of ballast water in order to load cargo. Thus, this method will not be
effective to control the transfer of HAOP. There are also some instances where the ship
will not be allowed to discharge the water, but would be required to return to the open sea
for an exchange. For instance, in the harbour operations manual of the Vancouver Ports
Authority, from March 1997, all vessels arriving at the port in ballast condition are
required to conduct mid-ocean ballast water exchange prior their arrival at the port. This
is to limit the possibility of transferring HAOP into the coastal marine environment.'*’
On entering the port, the harbour master’s representatives will board the vessel to conduct
ballast checks. In the event that the master of the ship is unable to supply information
regarding the sea exchange, the ship will not be allowed to discharge the onboard ballast
water until a sample is analyzed. Where the analyzed ballast water is found not to meet
Vancouver Port Control test standards, the ship will be required to depart the port and

exchange ballast water in the sea.'®'

180 Port of Vancouver’s Harbour Operations Manual, online:

http://www.ecy.wa.gov/programs/spills/prevention/ballastwater/Port%20Vancouver%20BC%20
Ops%20Manual.pdf accessed on May 04, 2011.
Vancouver Port Corp., Harbour Master Department Standing Order, ibid.
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4.3.4.2 Additional Measures By States

In addition to the measures set out under the Convention regarding ballast water
management, the Convention under Regulation C-1 also allows for additional measures
that are more stringent than IMO standards, to be imposed on ships by a port/coastal
State, individually or jointly with other parties with a goal to prevent, reduce or eliminate
the transfer of HAOP resulting from ships’ ballast water and sediments in ways that do
not have any negative effect on biodiversity and biological security.'®* This provision is
similar to the provision under Article 2(3) which specifically provides that “[n]othing in
this Convention shall be interpreted as preventing a Party from taking, individually or
jointly with other Parties, more stringent measures with respect to the prevention,
reduction or elimination of the transfer of Harmful Aquatic Organisms and

Pathogens....”'®

During the conference to adopt the BWMC, the need for the flexibility was

emphasized by the delegate of the USA when he said:

Recognizing that the Convention’s purpose is to prevent, minimize,
and ultimately eliminate aquatic invasions, it is fully consistent and
appropriate for the Convention to respect the sovereign right of a Party
to establish more stringent measures, consistent with international law,
should such measures be necessary. The right of a Contracting
Government to take more stringent measures is a long-standing and
fundamental concept ...."**

182 Regulations, supra note 50, reg. C.1.1

183 BWMC, supra note 4, art. 2(3).

184 IMO, International Conference on Ballast Water Management for Ships, Agenda item 6,
Consideration of the Draft International Convention for the Control and Management of Ships’
Ballast Water and Sediments, outstanding issues, Submitted by the United States,
BWM/CONF/12, 5 January 2004, 1, quoted in Gaetano Librando, “IMO and Codification of the
International Law on Ballast Water Management” in Rolim, The International Law on Ballast
Water, Preventing Biopollution, supra note 13 at 123-124.
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Thus, Article 2(3) gives State parties the freedom to adopt additional measures
nationally and regionally to meet the objectives of the Convention. By this, the port State
may require ships coming into its port to meet certain additional measures for the purpose
of combating the transfer of HAOP into its region. However, Regulation C-1 also sets out
specific parameters regarding the adoption of these specific additional measures,
including foreseeing the adoption of Guidelines by the IMO."® Accordingly, the
additional measures must be done after prior consultation with adjacent or other States
that are likely to be affected by them.'™ Impliedly, all neighbouring States and States
with ships trading in the region must be consulted.'®” The State must take into account the
Guidelines developed by IMO,'** and the additional measures must be consistent with
international law. Moreover, the security and safety of ships must not be compromised.
Also, the State must justify the need for the additional measures and the intention to
introduce additional measures must be communicated to the IMO six months before the

date of their implementation, except in emergency or epidemic situations.'®

A State party may however grant exemption to ships from complying with the
requirements of ballast water management and adopted additional standards, in water
under its jurisdiction, as it deems necessary, but subject to parameters set out under
Regulation A-4."° For instance, Australia adopts the IMO ballast water exchange at open

sea as its management technique. However, Australia, in implementing Resolution

185 Guidelines for Additional Measures Regarding Ballast Water Management Including Emergency

Situations (G13), supra note 32.
Regulations, supra note 50, reg. C.1.2.
See, Tsimplis, “Alien Species Stay Home: The International Convention for the Control and
Management of Ships’ Ballast Water and Sediments 2004”, supra note 48 at 437.
Guidelines for Additional Measures Regarding Ballast Water Management Including Emergency
Situations (G13), supra note 32.
Regulations, supra note 50, see generally, reg. C.1.
Regulations, ibid, see, reg. A-4 already discussed above.
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A.868(20),"" has an arrangement between the ship-owners and Australian Quarantine
and Inspection Service (AQIS) which allows ships from low risk regions to enter any of
the ports of Australia without being subjected to ballast water management. But, the

: . e 192
arrangement is subject to some conditions.

The conditions are such that will prevent
the invasion of HAOP into Australian marine ecosystems if utilized accordingly.
Although Australia is yet to ratify the Convention, it has signed it subject to ratification in

May 2005. Hence, whenever Australia becomes party to the Convention, it is likely that it

will retain this arrangement.

4.3.5 SECTION D: STANDARDS FOR BALLAST WATER MANAGEMENT

Section D makes provisions for ballast water exchange standard, ballast water
performance standard and approval requirements for other ballast water management

systems, the treatment methods.
4.3.5.2 Ballast Water Exchange Standard and Alternative Performance Standard

Regulation D-1 envisages various approaches to carry out the ballast water
exchange. It focuses on the extent to which water is actually exchanged. Ballast water
exchange under the process can be conducted in an efficiency of at least 95 percent

volumetric exchange of ballast water.'”® If a ship uses a pump through method, it must

o1 IMO Resolution A.868(20), Guidelines for the Control and Management of Ships’ Ballast

Water to Minimize the Transfer of Harmful Aquatic Organisms and Pathogens, 27

November 1997, supra note 11.

Hamilton, “All Together Now: Legal Responses to the Introduction of Aquatic Nuisance Species
in Washington Through Ballast Water”, supra note 139 at 275-276.

Regulations, supra note 50, reg. D-1.1.
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pump through or flush three times the volume of its ballast water tank. 194 Where the ship
pumped through less than three times the volume of its tank, it may be accepted, provided
the ship can “demonstrate that at least 95 percent volumetric exchange is met”.'

Regulation D-1 sampling is not too costly or complicated because the sampling is mainly

required to confirm entries in the ballast water record book.'*®

As explained earlier, the Regulations also provide in addition to ballast water
exchange, alternative “ballast water performance standard” which is to replace the
exchange based approach, as technology is developed. It provides that the requirements
of ballast water exchange standards do not apply to ships that discharge ballast water in a

197

reception facility ~' and that other methods of ballast water management may also be

.o 198
accepted as alternatives.

The basic standard that must be adopted is set out under
Regulation D-2 which requires that ballast water performance standard must be
conducted in such a way as to discharge less than ten viable organisms per cubic metre
greater than or equal to fifty micrometres in minimum dimension and less than ten viable
organisms per millilitre less than fifty micrometres in minimum dimension and greater

than or equal to ten micrometres in minimum dimension.'*’

4.3.5.3 Ballast Water Management (Treatment) Systems and Approval

As noted above, any ballast water treatment system must meet the performance

standards set out under Regulation d-2 and must be type-approved in accordance with

194 Regulations, ibid, reg. D-1.2.

1 Ibid.

196 GloBallast Partnerships, Economic Assessments for Ballast Water Management: A Guideline,
supra note 39 at 14.

Regulations, supra note 50, reg. B-3.6.

Regulations, ibid, reg. B-3.7.

Regulations, ibid, reg.D-2.
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Regulation D-3.2% Thus, any treatment approach adopted by a ship must be approved by
the ship’s flag State taking cognizance of the Guidelines developed by IMO.*"' Ballast
water management systems that however make use of active substances™* or preparation
containing one or more active substances to comply with the Convention must be
approved by the IMO, based on procedure developed by it (IMO).*** To determine the
effectiveness of any treatment method, where a State intends to carry out “any

»204 quch State must

programme to test and evaluate promising ballast water technologies,
take into cognizance the Guidelines developed by IMO*® and must allow participation
only by minimum number of ships that are necessary to effectively test the
technologies.””® A Committee of the IMO is required to undertake periodic review in
order to determine the availability of appropriate technologies to achieve standards,
taking into account the safety of ship and crews, practicability of the technology, cost

effectiveness, biological effectiveness, and environmental acceptability.?”’

Currently, ballast water treatment is undergoing extensive research and
development, and several systems are being proposed.’” As at May 2011, thirty-nine (39)

different ballast water management treatment systems that make use of active substances

200 See on IMO, “Harmful Aquatic Organisms in Ballast Water” MEPC Doc. 62/2/17 (ICS), 6 May
2011, online: http://www.amtcc.com/imosite/meetings/IMOMeeting2011/MEPC62/MEPC%2062-
2-17.pdf accessed on August 12, 2011.
Guidelines for Approval of Ballast Water Management Systems (G8), supra note 27. See
Regulations, supra note 50, reg. D-3.1.
See 4.3.2 above Section A: General Provisions for the definition of “active substances”.
Procedure for Approval of Ballast Water Management Systems that make Use of Active
Substances (G9), supra note28. See also Regulations, supra note 50, reg. D-3.2.
Regulations, ibid, reg. D-4.3.
Guidelines for Approval and Oversight of Prototype Ballast Water Treatment Technology
Programmes (G10), supra note 29. See Regulations, supra note 50, reg. D-4.3.1.
Regulations, ibid, reg. D-4.3.2.
207 Regulations, ibid, reg. D-5.1 and D-5.2.
208 Eugene H. Buck, “Ballast Water Management to Combat Invasive Species” in O’Sullivan, ed,

Ballast Water Management: Combating Aquatic Invaders, supra note 152 at 3.
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have been submitted for the approval of the IMO, thirteen (13) of which have received
final approval from MEPC.?* There are two types of ballast water treatment methods: the
in-transit or on-board treatment, and the shore-side treatment. Whichever treatment
method is adopted in any case is dictated by certain factors. These are the season and year
of the voyage, the type of ships, and the geographical region.?'® In addition, whatever

system is used, the obligations under Article 2(7) must be considered.

The in-transit or on-board treatment includes the use of chemical, physical, and
biological treatments and mechanical operations to combat HAOP. Mechanical
operations entail filtration and separation. In this instance, ballast water will be filtered
before it is discharged into the coastal water, or before it is taken onboard the ship into
the ballast tank. Physical treatment includes the use of ultraviolet radiation, heat, electric
currents, etc. The most popular of these treatments is heat treatment by which ballast
water is heated to temperature between 35 and 45 degrees C. The heating system is

. . . . 211
effective on larger organisms but not on microorganisms.

Chemical treatment operates by adding biocides to the ballast water in order to
kill the organisms. The biocides are capable of mixing into ballast water evenly. Biocides

may either be oxidizing or non-oxidizing and both can be effective against

209 IMO, “Harmful Aquatic Organisms in Ballast Water” MEPC Doc. 62/2/17, supra note 8 at 2. See
also IMO, “Draft Report of the Marine Environment Protection Committee on its Sixty-Second
Session” MEPC Doc. 62/WP.1, supra note 8, item 2.30.
A. Whitman Miller et al, “Measuring Ballast Water Delivery and Management Patterns in the
United States: The National Ballast Water Information Clearinghouse and National Ballast
Survey” in Pederson, ed, Marine Bioinvasions: Proceedings of the First National
Conference, supra note 174 at 310-311.
T. Satir, “Ship’s Ballast Water and Marine Pollution” in H.Gonca Coskun,H. Kerem
Cigizoglu & M. Derya Maktav, eds, Integration of Information for Environmental Security,
(Turkey: Springer Publisher, 2006) 453 at 458.
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microorganisms.?'? Examples of biocides include chlorine, bromine, hydrogen peroxide
and chlorine dioxide. On-board application is favoured by ship operators because of its
simplicity and low cost of its application. But one of its demerits is that heat treatment,
for instance, may be cost effective on ships that are engaged in long and tropical
journeys. This method may be ineffective for ships on other types of journeys.?'* Also,
for new ships that have been constructed in accordance with the Convention,
incorporation of ballast water treatment systems will be cost effective. However,
retrofitting such systems on existing ships is technically challenging and financially

. . 214
ineffective.

Shore-side treatment, involves discharging ballast water on board into a treatment
facility on land or on the vessel to be later discharged on shore. Treatment involves the
use of filters to remove large numbers of organisms, and the use of ultraviolet irradiation
to kill adamant species like dinoflagellates which cannot be killed or disarmed by
biocides. Others are magnetic treatment, high power ultrasound, cyclonic separation etc.

215

The shore-side treatment produces no residual effects.” ~ But this ballast water

management system will not be effectively established in large port cities having large

212 Fred C. Dobbs & Andrew Rogerson, “Ridding Ships’ Ballast Water of Microorganisms™ (2005)

39 Environmental Science and Technology 259 at 260.

213 Allegra Cangelosi, “Ballast Water Management: Developments in Policy and Technology” in
Pederson, ed, Marine Bioinvasions: Proceedings of the First National Conference, supra note
174,273 at 276.

214

J. Kazumi, “Ballast Water Treatment Technologies and Their Application for Vessels Entering

the Great Lakes via the St. Lawrence Seaway” (2007), referred to in National Research Council of
the National Academies Great Lakes Shipping, Trade, and Aquatic Invasive Species, supra note
154 at 105-106. GloBallast Partnerships, Economic Assessment for Ballast Water Management: A
Guideline, supra note 39 at12 and 17.

Darren J. Oemcke, “Future Research on Ballast Water Treatment: A Technologist’s View” in
Pederson, ed, Marine Bioinvasions: Proceedings of the First National Conference supra note 174
at 328-329.
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numbers of daily entrant of ships.216 Moreover, “[c]urrent shoreside wastewater treatment
plants are not equipped to treat saline water, ports and ships would need to retrofit their
facilities to allow shore-side discharges, and, while technically feasible, shore-side

facilities or vessels would be costly.”"’

Generally speaking, the use of bio-chemical substance is considered unsafe for
both the ship’s crews and the marine environment as a whole. Because of this, the
Convention obliges parties to ensure that ballast water management systems must be safe
in relation to the ship, the crew and the ship’s equipment.*'® This is the basic reason why
the approval of IMO must be sought prior to the use of any treatment substance,

. . . . 21
containing one or more active substances, as earlier on discussed .>"”

The shortcomings and problems associated with the above methods of treating
ballast water to avoid the transfer of HAOP have caused authors, such as Cangelosi to
suggest that good ballast water management practices should contain some or all the
following options.**’ First, the adopted method must protect the safety of ship, its

. 221
equipment, and crew.

The method must not create undue delay for ships and must
minimize maintenance and operational difficulties. Second, the system should be more

effective than ballast water exchange, environmental friendly, and must not substitute the

216 McGee, “Proposals for Ballast Water Regulation: Biosecurity in an Insecure World”, supra

note 5 at 157.
N. Dobroski et al., “2009 Assessment of the Efficacy, Availability and Environmental Impacts of
Ballast Water Treatment Systems for Use in California Waters” quoted by Suzanne Bostrom,
“Halting the Hitchhikers: Challenges and Opportunities for Controlling Ballast Water Discharges
and Aquatic Invasive Species” (Summer 2009) 39:3 Envtl L 19 at 875. See also Christopher J.
Patrick, “Ballast Water Law: Invasive Species and Twenty-Five Years of Ineffective Legislation”
(2009) 27 Va Envtl LJ 67-89 at 74.
Regulations, supra note 50, reg. D-3.3. See also BWMC, supra, note 4, art. 2(7).
Regulations, ibid, reg. D-3.2.
Cangelosi, “Ballast Water Management: Developments in Policy and Technology”, supra
note 213 at 276.
See also Regulations, supra note 50, reg. D-3.3 and D-5.2.1.
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solved problem with an emerging one.***

It must also incorporate a back up in the event
that the principal system fails, is unavailable, or it is not possible to effect it, probably to
avoid any damage to safety of life and property.*> For instance, during stormy
conditions, it would not be possible for transoceanic ships to conduct ballast water
exchange on open sea water. Likewise, it is impossible for coasting ships to conduct
ballast water exchange on the high sea. Cangelosi notes that, “[ A]dding the back-up
requirements will help improve the comprehensiveness and effectiveness of the system
and create an incentive for the industry to move from ballast exchange to more reliable

technological alternatives.””**

Third, it should be cost effective’® and capable of being monitored and enforced.
Above all, the system must be globally applicable. It must be compatible with the needs
of both developed and developing nations.*** Global applicability is very important
because a regional-based water management system will not contain the aquatic invasion
of that regional water only. As shipping is a global activity, aquatic invasive species will

be transferred from ships coming from abroad to that regional world.

Although various ballast water management systems have been adopted and
tested as discussed above, none of them has proved sufficient to combat the transfer of
HAOQP without one defect or another. Presently, several treatment methods have been

approved and their effectiveness, environmental acceptability and cost effectiveness
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Regulations, ibid, reg. D-5.2.2.

See the provision regarding practicability under Regulations, ibid, reg. D-5.2.3.

Cangelosi, “Ballast Water Management: Developments in Policy and Technology”, supra note
213 at 277.

See also Regulations, supra note 50, reg. D-5.2.4.

Cangelosi, “Ballast Water Management: Developments in Policy and Technology”, ibid at 276.
See also Regulations, ibid, reg. D-5.1.
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determined.”?’ However, there appears, at present, to be no single universally acceptable
ballast water treatment method for combating HAOP resulting from ships’ ballast water

and sediments.

The adoption of a combination of treatment methods appears to be the best option
against the problem. For instance, South Africa recently approved ballast water
management system consists of combination of cavitation, ozone and sodium hypo

228 Also, one study found that over half of the combined treatment

chlorite treatment.
technologies were said to meet the US State of California’s performance standards for
ballast water discharge “[i]n a recent evaluation by California of the current State of
shipboard treatment systems, the results for these technologies appeared promising. For a
wide range of tested organism sizes, the results indicated that over half of the
technologies meet California’s performance standards for ballast water discharges- the

most stringent in the world.”**

27 See inter alia MEPC Doc. 62/INF.18, 6 May 2011 (South Africa) on the Type Approval of the
Resource Ballast Water Technologies System (Cavitation combined with ozone and sodium
hypochlorite treatment, online:
http://www.amtcc.com/imosite/meetings/IMOMeeting2011/MEPC62/MEPC%2062-INF.18.pdf;
MEPC Doc. 62/INF.28, 6 May 2011 (China) on Type Approval of the Blue Ocean Shield Ballast
Water Management System, online:
http://www.amtcc.com/imosite/meetings/IMOMeeting201 1/MEPC62/MEPC%2062-INF.28.pdf
and MEPC Doc. 62/INF.14, 8 April 2011 (Norway) on Type Approval of the Pure-Ballast 2.0 and
Pure-Ballast 2.0 Ex Ballast Water Management System. Online:
http://origin.pmcdn.net/p/ss/library/docs/public/mepc62 _norway ballast water treatment system.
pdf. All accessed on August 8, 2011. See generally IMO, “Draft Report of the Marine
Environment Protection Committee on its Sixty-Second Session” MEPC Doc. 62/WP.1, 15 July
2011, supra note 8.

228 See MEPC Doc.62/INF.18 6 May 2011 (South Africa) on the Type Approval of the Resource

Ballast Water Technologies System (Cavitation combined with ozone and sodium hypochlorite

treatment, ibid.

Bostrom, “Halting the Hitchhikers: Challenges and Opportunities for Controlling Ballast Water

Discharges and Aquatic Invasive Species”, supra note 217 at 875. She also made reference to

Dobroski et al, “2009 Assessment of the Efficacy, Availability and Environmental Impacts of

Ballast Water Treatment Systems for Use in California Waters”, supra note 217. In the same

order, the California State Lands Commission also thinks that “multiple treatment systems have
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However, combining more than one management system may either be too costly,
or pose threats to marine ecosystems and environment. It may also be pointed out that
where new technologies are built into vessels at the time of their construction, it is easier
to adopt any of the methods that may fit the requirements of ballast water management in
keeping with their navigational exigencies. Thus, it is for older vessels that the adoption
of combined ballast water management may either be expensive or pose threats to life
and property in their operations. Also, the IMO, worried about the “problems currently
being experienced in obtaining suitable ballast water treatment systems for the larger

95230

ships,”””" agrees to “urge the ballast water management systems manufacturers to provide

solutions for suitable type-approved systems to be installed on larger ships.”>!

4.3.6 SECTION E: SURVEY AND CERTIFICATION REQUIREMENTS FOR
BALLAST WATER MANAGEMENT

The BWMC requires flag States to survey and certify ships flying their flags, or
ships that are subject to their authority. Ships that are subject to survey are those of 400
gross tonnage (GT) above to which the BWMC applies, excluding floating platforms,
FSUs and FDSOs.**” The model documents are found in the Appendix Ito the Annex.

Regulation E sets out requirements for five surveys. When the applicable ships fulfill all

demonstrated the potential to meet California’s performance standards. See California State Lands
Commission, “2010 Assessment of the Efficacy, Availability and Environmental Impacts of
Ballast Water Treatment Systems for Use in California Waters™ at iv, online:
http://www.slc.ca.gov/spec_pub/mfd/ballast water/Documents/2010TechReportFinal 23 Aug20
10.pdf August 2010 accessed on May 05, 2011.
20 IMO, “Harmful Aquatic Organisms in Ballast Water” MEPC Doc. 62/2/17 (ICS), supra note 200
at 1
See IMO, “Draft Report of the Marine Environment Protection Committee on its Sixty-Second
Session” MEPC Doc. 62/WP.1, supra note 8 at item 2.28. The report relied on IMO, “Harmful
Aquatic Organisms in Ballast Water” MEPC Doc. 62/2/17 (ICS), supra note 200.
Regulations, supra note 50, sec. E reg. E-4.1.
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the survey requirements, a BWM certificate will be issued.”* Certificates are issued or
endorsed either by the flag State or by recognized organization (RO) but the flag State
assumes full responsibility for the validity of the certificates. The certificate must be
drawn in the official language of the issuing country, in the form set out in Appendix I to
the Annex. Where the language used is neither English, French nor Spanish, the text must
include a translation into one of those languages.”* The Regulation sets out requirements
for surveys. These are: initial survey, renewal survey, intermediate survey, annual survey

and additional survey.
4.3.6.1 Initial Survey

Before a ship is put into service, or before it is issued with a certificate for the first
time, there must be an initial survey verifying that its ballast water management plan and
any associated structure, equipment, fittings, material or processes comply fully with the
requirements of the Convention. Upon compliance with the necessary requirements, a
certificate will be issued to the ship for a period specified by the administration, but not

exceeding five years.””
4.3.6.2 Renewal Survey

After the initial survey, the concerned ships are subject to renewal surveys which
are conducted at intervals specified by the administration, though this must be done
within five years of the issue of the certificate. Again, this survey must testify to

compliance by the ship with the ballast water management plan, its general structure and
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Regulations, ibid, sec. E, reg. E-1.1 and E-2.1.
Regulations, ibid, sec. E reg. E-4.

. Regulations, ibid, reg. E-1.1.1 and E-5.1.

138



appliances in accordance to the requirements of the Convention. How long the certificate
issued upon this survey remains valid depends on specified criteria.”*® When the renewal
survey is completed within three months before the expiration of the existing certificate,
the new certificate will be valid from the date of completion of the renewal survey to a

date not exceeding five years from the date of expiry of the existing certificate.”*’

However, when the renewal survey is completed more than three months before
the expiration of the existing certificate, the new certificate will be valid from the date of
completion of the renewal survey to a date not exceeding five years from the date of

completion of the renewal survey.”**

When the renewal survey is completed after the
expiration of the existing certificate, the new certificate will be valid from the date of the

completion of the survey to a date that does not exceed five years from the date of

expiration of the existing certificate.”’

Where at the time a certificate expires, the ship is not in the port to be surveyed,
the validity period of the certificate may be extended by the flag State administration for
a period of not more than three months, only for the purpose of allowing the ship to
complete its voyage to the port and be surveyed in cases where it is proper and reasonable
to do so. In this instance, the new certificate shall be valid from the date of the
completion of the renewal survey to a date not exceeding five years from the date of
expiry of the existing certificate before the extension was granted.**’ Also, where a ship

on short voyages has not had its certificate extended in any circumstances, its certificate

36 Regulations, ibid, reg. E-1.1.2 and E-5.2.
>7 Regulations, ibid , reg. E-5.2.1.
28 Regulations, ibid, reg. E-5.2.3.
29 Regulations, ibid, reg. E-5.2.2.
240 Regulations, ibid, reg. E-5.5.
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may be extended for a period of grace of up to one month from the date of expiry.**!
Once the renewal survey is completed, the new certificate shall be valid to a date not

exceeding five years from the date of completion of the renewal survey.>*

Aside from the general provision of the Regulations regarding the commencement
of a new BWM certificate from the date of the expiry of the old one, there are some
special occasions when the flag State administration may deviate from the general rule.
Those special circumstances might be determined by the administration, a new certificate
does not need to be dated from the date of the expiry of the existing one, but shall be
valid to a date not exceeding five years from the date of the completion of the renewal

survey.
4.3.6.3 Intermediate Survey

Apart from the initial and renewal surveys, ships are also subject to intermediate
surveys. This occurs within three months before or after the second or third anniversary
date of the certificate. Alternatively, ships must subject themselves to annual surveys
before or after each anniversary date. A general inspection of the structure, fittings and
processes for ballast water management shall be examined in all cases to ensure
compliance with the requirements of the Convention. Intermediate or annual surveys

shall be endorsed on the certificates.>**

After a survey of the ship has been completed, no change shall be made in the

structure, equipment, fittings or any material associated with the ballast water

1 Regulations, ibid, reg. E-5.7.

242 s
ibid.
3 Regulations, ibid, reg. E-1.1.3 and 4.
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management plan covered by the survey without the sanction of the administration except
the direct replacement of such equipment or fittings.*** However, where a change occurs,

an additional survey will be required.
4.3.6.4 Additional Partial or General Survey

Where there is a change, replacement or significant repair of the structure,
equipment or materials needed to achieve full compliance with the Convention, an
additional partial or general survey will be required to ensure that such alterations have
been effectively made to make the ship compliant with the requirements of the

245

Convention.”™ But a port State implementing additional measures to the provisions of the

Convention is not entitled to require additional survey and certification of a ship by the

flag State.**

The officers of the flag State must ensure compliance with requirements
regarding the surveys. Alternatively, the administration may entrust the surveys to
surveyors nominated by it or a recognized organizations (ROs). The administration must
afterward notify IMO of the delegated authority for onward circulation to parties for the
information of their officers.”*” When the administration, nominated surveyor or RO
determines that a ship’s ballast water management is inconsistent with particulars of its
certificate or the ship is unable to proceed to sea without posing a threat of harm to the

marine environment and human health, the surveyor or RO shall ensure corrective action
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Regulations, ibid ,reg. E-1.10.
Regulations, ibid, reg. E-1.1.5.
BWMC, supra note 4, art. 7(2). Also, the flag State cannot be obliged to survey and certify
additional measures imposed by another Party
Regulations, supra, note 50, reg. E-1.3, 4 and 5.
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is taken to bring the ship into compliance.**® For example, where a certificate has not
been issued to the ship, it shall not be issued and where it has been issued, the certificate
will be withdrawn. Where the ship is the port of another State party, the authorities of the
port State will be notified immediately and the government of the port State must give
necessary assistance to the administration, RO or a nominated surveyor towards
discharging their obligations under the Regulations and any of the port State’s action

under Article 9 of the Convention.>*

Certificates are issued or endorsed either by the administration or by the RO, but
the administration assumes full responsibility for the validity of the certificates.””® As
noted above, the certificate must be drawn in the form set out as Appendix I in official
language of the issuing country, and where the language used is neither English, French
nor Spanish, the text shall include a translation into one of those languages.””' Where a
certificate is issued by another (State) party, it must contain a Statement to the effect that
it has been issued at the request of the flag State, and such certificate shall have the same
force and receive the same recognition as that issued by the administration.>* The

Regulations protect issuance of a certificate to ship of non-party State.*>

The issuance of a certificate of compliance does not mean that it cannot be
invalidated. In fact, a certificate will cease to be valid where it is not endorsed in

accordance with the Regulations or where the relevant surveys are not completed within
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Regulations, ibid, reg. E-1.6.

Regulations, ibid, reg. E-1.6. As discussed above, Article 9 relates to port state’s obligation on
inspection of ships.

Regulations, ibid, reg. E-2.

Regulations, ibid, reg. E-4.

Regulations, ibid , reg. E-2 and E-3.

Regulations, ibid, reg. E-3.4.
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the specified periods, or where the structure, equipment, arrangements or processes of a
ballast water management plan are altered and the certificate is not endorsed accordingly,

254

and when the ship is transferred to the flag of another State.””” The approach to ship

survey and certification essentially follow the approach found in most other IMO

Conventions. This is in accordance with the PSC as enshrined under Article 9.%°

44  CONCLUSION

The BWMC was adopted to help ensure a global uniform approach by coastal,
port and flag States to combat the threat posed by HAOP transferred through ships’
ballast water and sediments. According to Librando, “[t]he preventive and precautionary
regulatory regime provided in the BWM Convention is primarily addressed to flag
States....Nevertheless, the BWM Convention can also be considered a protective port
State Convention from the perspective of anti-biopollution practices....”*>° The
Convention with its Annex, the Regulations set out a comprehensive approach for flag
States as well as coastal/port States. In many respects, it follows the approach in other
IMO Conventions, with ship surveys, certification and port State control. It contains
technical standards for ballast water systems. However, it also contains some
precautionary actions for coastal/port States. The intent is that when parties mount

conscientious and effective implementation arrangements, they will enable a uniform

>4 Regulations, ibid, see generally, sec. E-5.9
See BWMC, supra note 4, art. 9. See also Obligations of Port State, supra.
6 Librando, supra note 184 at 142
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global regime against the transfer of HAOP through ship’s ballast water and sediments to

emerge.

The challenge left to consider is what may hinder the successful realization of the
Convention’s objectives? How sufficient are the provisions of the Convention that when
implemented by States, they would lead to control, prevention and ultimately elimination
of HAOP transferred through ships’ ballast water and sediments? This challenge is the
subject of the next chapter. Similarly in the next chapter, suggestions to correct the
anomalies in the Convention are proposed and directed to IMO and its member States to
adopt national laws and policies to address the weaknesses of the Convention. It also
recommends that IMO may adopt Guidelines to address the weaknesses as well as
considering the incorporation of the suggestions in the Annex or Protocol to be adopted

in future.

144



CHAPTER 5: EVALUATION, RECOMMENDATIONS AND
CONCLUSION

5.1 INTRODUCTION

In Chapter 4, the provisions of the International Convention for the Control and
Management of Ships’ Ballast Water and Sediments, 2004 (BWMC)' including its annex
were outlined in terms of the obligations imposed on coastal/port State and flag State to
realizing the objective of combating the threat posed by harmful aquatic organisms and
pathogens (HAOP) transferred through ships’ ballast water and sediments. It also
considers the particular problems faced by developing countries in implementing the
Convention. In this respect, it is notable that it is almost eight years now since the
adoption of the Convention and it is still not yet in force. However, as Chapter 4 has
indicated, its provisions follow the typical IMO approach to ship source marine pollution,
found in inter alia, the International Convention for the Prevention of Pollution from

Ships, 1973/78 (MARPOL 73/78),> and other IMO conventions.

The question then is whether there are some specific weaknesses in the
Convention that do not attract ratification, even with extensive resources devoted to its

promotion by IMO.” This chapter assesses the provisions of the Convention and focuses

International Convention for the Control and Management of Ship’s Ballast Water and Sediments,
IMO Doc. BMW/CONF/36, 16 February 2004, [ hereinafter BWMC].
International Convention for the Prevention of Pollution from Ships, 2 November 1973, as
amended by Protocol of 17 February 1978, reprinted in MARPOL 73/78 consolidated edition 1997
(London: IMO, 1997), [hereinafter MARPOL 73/78].
The establishment of the joint initiative Global Ballast Water Management programme in 2000 to
assist, train and educate the developing world on implementing the requirements of the
Convention. See GloBallast Partnerships, “The GloBallast Programme” online:
http://globallast.imo.org/index.asp?page=gef interw project.htm. Similarly, the establishment of
GloBallast Partnerships established to assist less industrialized countries to tackle the problem of
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on the strength and weaknesses of the Convention and the challenges these pose to the
realization of its overriding objective. This chapter also recommends how its regulatory
effectiveness can be improved once it comes into force by suggesting that matters not
covered by the Convention be addressed under national laws of States and that Guidelines
be adopted at the international level to address the issues as well, though the Guidelines

may in the future be adopted as a Protocol or Annex to the Convention.

5.2 EVALUATION OF THE CONVENTION

This part examines the strengths, weaknesses and challenges of the Convention in light of

its objectives.
5.2.1 THE STRENGTHS OF THE CONVENTION

As noted before, the BWMC is the first comprehensive and international
mandatory legal regime that specifically addresses and attempts to find a comprehensive
solution to the problem of HAOP transferred through ships’ ballast water. In this regard,
it is distinguishable from the Regulations and Guidelines that preceded it.* The
Convention is considered “a pioneering treaty in breaking new technical and legal

grounds towards the development of a new order for the oceans.” Because of its

HAOP, expand and build on the completed GloBallast Programme. See Globallast Partnerships,
“GloBallast Partnerships” online:
http://globallast.imo.org/index.asp?page=GBPintro.html&menu=true both accessed on May 6,
2011.
See Chapter 3 above, Other International Instruments Pre-Dating the Ballast Water Management
Convention, 2004.
Gaetano Librando, “IMO and Codification of the International Law on Ballast Water
Management” in Rolim, The International Law on Ballast Water: Preventing Biopollution
(Leiden, Boston: Martinus Nijhoff Publishers, 2008) at 144.
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mandatory nature, contracting parties will have to comply, with its minimum ballast
water management standards. This will promote stability and uniform development of the
legal regime on controlling the transfer of HAOP through ships’ ballast water and
sediments. Consequently, it will bridge “the gaps that exist in piecemeal domestic
legislation, and [would ensure] that there is not a conflict between the respective
requirements of the States.”® For example in 2002, Japanese officials were reported to
have said that “[i]t is good to have a standardized, international regime to control ballast
water. That is why we need a treaty.”’ Thus, having a unified international legal regime
for the management of ship’s ballast water will strengthen and secure international
shipping, and allow the Convention to be a means to promote the global effort to combat

the threats posed by HAOP.®

Another potential of the Convention that may aid the realization of its objectives
is the application of its provisions to all ships at any of the ports of State parties,
irrespective of whether the ship’s flag State is a party to the Convention. Specifically, the
Convention provides that ”[w]ith respect to ships of non-Parties to this Convention,
Parties shall apply the requirements of this Convention as may be necessary to ensure that
no more favourable treatment is given to such ships.”” In essence, ships of a non- party

5910

States, “in an attempt to avoid being subject to international Regulations,” " will also

Briony MacPhee, “Hitchhikers’ Guide to the Ballast Water Management Convention: An
Analysis of Legal Mechanisms to Address the Issue of Alien Invasive Species” (2007) 10 J Int’l
Wildlife L & Pol’y 29 at 51.
IMO Mulling Treaty to Control Ballast Water in Cargo Ships, Kyodo News International, quoted
in Sarah McGee, “Proposals for Ballast Water Regulation: Biosecurity in an Insecure World”
(2002) 13 Colo J Int’l Envtl L & Pol’y 141 at 153.
BWMC, supra note 1at preamble.
BWMC, ibid, art. 3(3). See also Chapter 4, Application of the Convention, supra.
Cory Hebert, “Ballast Water Management: Federal, States, and International Regulations”
(Spring 2009-2010) 37 SUL Rev 315 at 349.
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need to comply with the requirements of the Convention once it enters into force.
Enforcing the provisions on all ships, particularly with its prevention oriented approach
combined with sanctions for non-conformity will reduce the transportation of HAOP and

may eventually eradicate the menace to promote safer and cleaner global oceans.

As noted earlier, the BWMC, in its broader context and regulatory strategy,
follows the MARPOL 73/78." It outlines a framework that gives opportunity to flag and
port States to exercise enforcement rights. Article 8 obliges a port or coastal State party to
cause proceedings to be taken against an erring ship, or alternatively, to furnish to the
administration of the ship sufficient information regarding the violation for proper
sanction.'? But as discussed earlier,” there are two instances where a port State party will
need to sanction a ship in accordance with its national law without referring the violation
to the flag State of the ship for sanction. These are where the ship belongs to a non-party
State, and it comes within the jurisdiction of a State party and when the ship'* violates the
additional measures the port State put in place. Also, under Article 10(2), a port State
may “take steps to warn, detain, or exclude” a ship detected to have violated the

.
Convention. "

Moira L. McConnell, “Responsive Ocean Governance: The Problem of Invasive Species and
Ships’ Ballast Water: A Canadian Study” in T.Koivurova, eds, Understanding and Strengthening
European Union — Canada Relations in Law of the Sea and  Ocean Governance (2009) 35
Juridica Lapponica 433-471 at 452-453.

BWMC, supra note 1, art.8.

See, Chapter 4.2.2.2 above, General Obligations of Parties.

Notwithstanding the flag it flies, whether belonging to State party or not.

1 See generally, Chapter 4.2.2.2, ibid. See also BWMC, supra note 1, art. 8 and 10(2).
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The right of port States to enforce sanctions against foreign flagged vessels
departs “from the idea of exclusive flag State jurisdiction and enforcement”'® as
enshrined in earlier international conventions regarding the protection of the marine
environment. The international community has now reckoned with the fact that flag State
control of ships be complemented by port and coastal State control. This is a useful

modification, especially with respect to the effort to control the spread of HAOP.

Beyond the foregoing, a port State may also undertake ballast water sampling
where it has clear grounds to believe that either the ship or its equipment do not conform
to the requirements of the Convention. This decision here is not to be based on
information on the ship’s certificate or what is referred to by Firestone and Corbett as
“mere paper examination.”’ This step will aid the combat of HAOP transferred through
ships’ ballast water. This is because the Convention states that “[a] ship to which this
Convention applies may in any port...be subject to inspection by officers duly
authorized. . .for the purpose of determining whether the ship is in compliance with this

5918

Convention.” ™ When this right is affirmatively utilized, the goal of promoting the control

of HAOP will be upheld.

The Convention recognizes that States possess differing abilities when it comes to
implementing its provisions. It allows them to take cognizance of their social and

economic situations when doing so. It specifically provides that States must have regard

Cory Hebert, “Ballast Water Management: Federal, States, and International Regulations”,
supra, note 10 at 350.

Jeremy Firestone & James J. Corbett, “Coastal and Port Environments: International Legal and
Policy Responses to Reduce Ballast Water Introductions of Potentially Invasive Species” (2005)
36 Ocean Dev & Int’l L 291 at 297

8 See BWMC, supra note 1, art. 9(1).

149



to its specific conditions and capabilities when developing “national policies, strategies
and programmes for ballast water management in its Ports and waters under its
jurisdiction.” ' The minimum standards the Convention provides for seem to cater
particularly to the implementation ability differences between the developed and the
developing State parties. Article 2(3) also allows States generally, to adopt more stringent
standards than the Convention prescribes, subject to conditions provided under
Regulation C-1.%° This allows each State to adopt standards suitable to its socio-
economic, and environmental situations, with focus on combating the introduction and

spread of HAOP within its waters.

It must be pointed out that some contend that the standard adopted under the
Convention is “too high and that current treatment methods that are deemed “efficient”
still require further research and testing”.?' Others think the standards are too low in view
of environment protection needs.”” In the end, it may be said that the minimum standards
and the liberty States have to adopt more stringent measures strikes an acceptable balance
which will allow both developed and developing countries to implement obligations
under the Convention. Even so, there are countries that lack infrastructure, or have
dilapidated infrastructure, and also lack finances, so that they cannot even meet the
minimum standards. But the provisions of minimum standards may encourage more

States to ratify the Convention, as opposed to having very stringent standards which most

19 BWMC, ibid, art. 4(2).
20 See above, Chapter 4.3.4, Section: C Special Requirements in Certain Area. See also Guidelines
for Additional Measures Regarding Ballast Water Management Including Emergency Situations
(G13) adopted by Resolution MEPC.161(56) on 13 July 2007.
Christopher J. Patrick, “Ballast Water Law: Invasive Species and Twenty-Five Years of
Ineffective Legislation” (2009) 27 Va Envtl LJ 67 at 87.
USA is an example of state holding the view that the standards are too low and will thereby not
protect its marine ecosystems. This is basically one of the reasons why USA has not ratified the
Convention despite its efforts in the coming into being of the Convention.
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States cannot live up to or enforce and which might impose excessive cost on the
shipping world, at the same time jeopardizing the essence of uniformity in standards

envisaged by the Convention.”

As discussed in Chapter 4, the Convention makes provision for the measures by
which the introduction of HAOP through ballast water and sediments may be controlled,
prevented, reduced and ultimately eliminated. These methods include ballast water
exchange in the open sea, ballast water treatment to remove or kill inherent HAOP, and
adjusting where, when and how ballast water may be uploaded or discharged.* Presently,
ballast water exchange on the open sea, in the absence of other established systems is

considered an established method of ballast water management.

The Convention also provides for continued technological research and
development on ballast water management treatments and methodological approaches®
until a reliable, human and environmentally friendly method is found. Thus, where other
management methods®® are developed and are cost effective and environmentally
friendly, the Convention welcomes such innovation. Indeed, since its adoption, the IMO

Committee has developed an extensive number of implementation Guidelines and

3 The United States National Research Council recommends the standards prescribed by the

Convention. To this end, it advises that: “[t]he United States should follow Canada’s lead and take
immediate action to adopt and implement BWE and performance standards for the Great Lakes
that are identical to those specified in IMO’s Convention for the Control and Management of
Ships’ Ballast Water and Sediments.” See National Research Council of the National Academies,
Great Lakes Shipping, Trade, and Aquatic Invasive Species (Washington, D.C. Transportation
Research Board, 2008) at 151.

Andrew N. Cohen & Brent Foster, “The Regulation of Biological Pollution: Preventing Exotic
Species Invasions From Ballast Water Discharged into California Coastal Waters” (2000) 30
Golden Gate UL Rev 787 at 801-802.

2 See, BWMC, supra note 1, arts. 2(5) & 6(1) .

26 Such methods as treatment substances.
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approved ballast water management systems.”' This development is important because, as
noted in Chapter 4, presently, there is no single method that can be used to adequately
combat the threat posed by the transfer of HAOP without leaving any negative
aftermaths. In fact, even ballast water exchange at sea has its negative effects, and should

be viewed as an interim measure.

The requirements under the Convention for partnering and regional co-operation”

are meant to aid the protection of “shared ecosystems” >’ from invasions through ships’
ballast water and sediments. Such co-operation regarding the protection of shared
ecosystems would “allow law and policy responses to be tailored to the unique
circumstances of each region. It also allows States within a region to co-operate in the
absence of global consensus .... It can be an important component to ensure the
effectiveness of international regimes...may be better able to tailor responses according

to ecological boundaries as opposed to political ones....”*"

Provisions relating to provisions of sediment reception facilities for the cleaning

. 1 . . 2 . .
or repair of ballast ‘[anks,3 survey and certlﬁcatlon,3 technical assmtance,3 3 as well as

= Guidelines for Approval of Ballast Water Management Systems (G8) adopted by Resolution

MEPC. 125(53) on 22 July 2005; Procedure for Approval of Ballast Water Management Systems
that make Use of Active Substances (G9) adopted by Resolution MEPC.126(53) on 22 July 2005;
and Guidelines for Approval and Oversight of Prototype Ballast Water Treatment Technology
Programmes (G10) adopted by Resolution MEPC. 140(54) on 24 March 2006.
See, BWMC, supra note 1, art. 13, in particular art. 13(3).
» Meinhard Doelle, Moira L. McConnell & David VanderZwaag, “Invasive Seaweeds: Global and
Regional Law and Policy Responses™ (2007) 50 Botanica Marina 438 at 444.
See also Christopher J. Wiley & Renata Claudi, “Alien Species Transported in Ships’ Ballast
Water: From Known Impact to Regulation” in Renata Claudi, Patrick Nantel & Elizabeth Muckle-
Jeffs, eds, Alien Invaders in Canada’s Waters, Wetlands, and Forests (Ottawa, Canada:
Canadian Forest Service, Natural Resources, 2002) 233at 236.
See generally, Doelle, McConnell and VanderZwaag, “Invasive Seaweeds: Global and Regional
Law and Policy Responses”, supra note 29, at 443-446, especially 443-444.
BWMC, supra note 1, art. 5. See above, Chapter 4.2.2.2, General Obligations of Parties.
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ballast water management timetable setting out how and when ballast water standards
must be met by old and new ships** all point to the strength of the Convention. In sum,
the strengths of the Convention come through in the provisions discussed thus far. But,
this is not to say that the Convention is without problematic weaknesses. To the latter, the

discussion now turns.

5.2.2 WEAKNESSES OF THE CONVENTION

Notwithstanding its potential, the Convention has some inherent flaws which may
adversely undermine the prospect of realizing its objective, which is to promote a
uniform approach to prevention, control and elimination of ongoing transfer of HAOP
through ships’ ballast water and sediments. Perhaps, most telling is the length of time it is
taking the Convention to come into force. This suggested some difficulties for States. The
adoption of fifteen (15) technical Guidelines also suggests that there are some difficulties

for implementation of the Convention.

The first weakness is the Convention’s lack of provision for maximum standards
that a State may adopt in addition to the minimum standards provided. Of course, as
Article 2(3) provides, State parties could adopt additional or more stringent measures that
would demand that ships meet a specified standard or 1requirernent.35 In other words, a

port State may adopt stringent measures for the discharge of ballast water in any of its

32 See above, Chapter 4.3.6, Section E: Survey and Certification Requirements for Ballast Water

Management.

See above, General Obligations of Parties. See also BWMC, supra note 1, art. 13(1).

See above, Chapter 4.3.3.3, Ballast Water Management for Ships, supra.

Regulation for the Control and Management of Ships’ Ballast Water and Sediments, [hereinafter
referred to as Regulations], reg. C-1.1.

33
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35
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designated areas or apply additional measures in the implementation of the Convention.
But, there is no specification as to the maximum measures that a State may adopt. What
this means is that each State would likely adopt standards that differ from those that
others may adopt. Thus, some States may adopt rules of ballast water management that
are too stringent. Despite the parameters set out by the Convention, within which a State
may adopt additional measures,*® the provision of additional measures undermine the
objective of uniformity and standardized approach agitated for by international
community for the adoption of BWMC. Invariably, this may have a negative effect on
global trading. According to Buck, the adoption of standards that are too stringent would

have the effect of making the BWMC irrelevant.”’

For instance, in New York, the legal regime for the control of ships’ ballast water
is the Clean Water Act.”® The ballast water management standard set by the Act is much
stricter than the IMO standard.™ It requires, inter alia, that ocean going ships travelling
through New York must undergo ballast water treatment. The Act which supposed to
come into force on 1 January 2012 has been postponed to 1 August 2013.*° Many people
regard this rule as too stringent arguing that it may cause economic set-backs. This is

because “seaway traffic will stop” holding up fifty million tons of shipping that depends

36 See Chapter 4.3.4, Section C: Special Requirements in Certain Areas, supra. See also Regulations,

ibid, reg. C-1.

Eugene H. Buck, “Ballast Water Management to Combat Invasive Species” in Emily G.
O’Sullivan, ed, Ballast Water Management: Combating Aquatic Invaders, (New York: Nova
Science Publishers Inc. 2010) at 9.

3# Clean Water Act, s.401 amend, (2008). States within United States of America have different
ballast water management schemes because each state has power to legislate on matters affecting
them.

National Research Council of the National Academies, Great Lakes Shipping, Trade, and Aquatic
Invasive Species, supra note 23 at 150.

As per Eric Machums, lecture given at the Marine Affairs Programme, Dalhousie University, 14
February, 2011.

37

39

40

154



on the seaway.*' While commenting on the effects of stringent measures adopted by the
USA for Great Lakes shipping in the face of Canada’s adherence to IMO standards, the

National Research Council noted:

[t]he implementation of more stringent standards by either nation
would reduce the overall risk of AIS introduction into the Great Lakes
.... However, disparities between Canadian and U.S. standards would
raise the possibility of a diversion of maritime trade away from the
nation with more stringent standards, with vessels choosing to use
ports with less demanding constraints on ballast water discharge.**

Presently, the USA has not ratified the Convention, but all the above comments
illustrate what may happen where there is no uniform or maximum ballast water
management standard. In essence, where there is no uniform or maximum ballast water
management standard and port/coastal States are allowed to adopt any standard they
consider fit, and if those standards are too stringent, sea-borne trade will be affected. This
is because ship-owners who cannot afford to comply with the stringent rules will be
prohibited from trading in particular areas, and, thus withdraw their ships from those
routes. The effect on society would be that ships that comply with the stringent standards
at great cost would pass on the costs through the prices of the products they ship, and

consumers will unavoidably bear them.

More so, the provisions for additional measures and standards to protect coastal
interest may be an incentive for a State to delay ratification of the Convention. In essence,
the provisions for additional measures means different standards from different States as

earlier stated. If standards are not going to be uniform, then there will be no need to ratify

4 John Ibbitson, “Environmental Standoff threatens traffic on Seaway” The Globe and Mail (7

February 2011), A4.
National Research Council of the National Academies, Great Lakes Shipping, Trade, and Aquatic
Invasive Species, supra note 23 at 150.
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the Convention, for at least, they are States parties to the United Nations Convention on
the Law of the Sea, 1982 (LOSC)* and the Convention on Biological Diversity.1992
(CBD)™ and have existing obligations under the two Conventions to protect their marine
environment and biodiversity. With this notion by some States, ratification of BWMC

will be delayed, and the actualization of its objectives rendered imaginary.

At the same time, the argument is not that standards required in ballast water
management should be lower than those established under the Convention. Indeed, where
the standards are too low, the objective of the Convention will not be achieved as many
ship owners will opt to apply the low standards. The better option that would serve the
interest of international shipping would be uniform or peak ballast water management
standards, that States may adopt and implement, having regard to their respective national
circumstances, such as economic and environmental challenges. In practice, “[I[]MO
standards , which represent a broad international consensus based on scientific input,
expert judgment, and practical and political considerations, form a robust and pragmatic

starting point.”*

When all States adopt the Convention’s basic rules, then compliance
with “additional measures” should be on a voluntary basis, and ships that choose to
comply with them should be given incentives, such as reduction in port charges or any

other administrative charges. By this, the voluntary rule may become mandatory in later

years.

# United Nations Convention on the Law of the Sea, 10 December, 1982, 1833 U.N.T.S. 3.

44 Convention on Biological Diversity of the United Nations Conference on the Environment and
Development, 5 June 1992, 31 .L.M.818.

National Research Council of the National Academies Great Lakes Shipping, Trade, and Aquatic
Invasive Species, supra note 23 at 150.
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Second, the exemption of “no ballast on board” (NOBOB) ships from the

application of the Convention is a set-back for realizing the objectives of the Convention.

A NOBOB ship is a ship “fully laden with cargo and with only unpumpable residual

water and sediments in its ballast tanks [and thus have] no ballast on board.”*® These

NOBOB ships were initially presumed not to transfer HAOP. But the fact is that both

“ballast on board” (BOB) and NOBOB ships can transfer HAOP from one region to

another. There is no reason why ships carrying no ballast on board should be exempted

from the application of the convention. Ruiz & Reid, analyzing the several approaches

adopted to evaluate the effects of ballast water exchange regarding the Great Lakes and

Chesapeake Bay, reported as follows:*’

al.”’ to

[T]he majority of the vessels that enter the Great Lakes from overseas are

in NOBOB condition, containing small residual amounts of ballast water,
sediments and organisms, some of which are from low salinity sources.
Such NOBOB ships can load and discharge additional ballast ...and thereby
release residual organisms, creating opportunity for invasions to occur. It

is noteworthy that some of the new non-native species reported in the Great
Lakes since 1993 are consistent with the type of organisms reported in
NOBOB residuals and may have resulted from NOBOB discharges.*®

Buttressing this point further, Ruiz & Reid refer to Duggan et al.*’ and Bailey et

say that:

46
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National Research Council of the National Academies Great Lakes Shipping, Trade, and Aquatic
Invasive Species, ibid at 69.
Gregory M. Ruiz & David F. Reid, “Current State of Understanding About the Effectiveness of
Ballast Water Exchange (BWE) in Reducing Aquatic Nonindigenous Species (ANS) Introduction
to the Great Lake Basin and Chesapeake Bay, USA: Synthesis and Analysis of Existing
Information” in O’Sullivan, ed, Ballast Water Management: Combating Aquatic
Invaders, supra note 37, 25 at 32.
Emphasis supplied.
IC Duggan et al., “Invertebrates Associated with Residual Ballast Water and Sediments of
Cargo Carrying Ships Entering the Great Lakes” (2005) 62 Can. J. Fish. Aquat. Sci., 2463.
Bailey, SA et al., “Invertebrate Resting Stages in Residual Ballast Sediment of Transoceanic
Ships” (2005) 62 Can. J. Fish. Aquat. Sci., 1090.
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Duggan et.al reported an average concentration of ~1.3 million

live invertebrates per t (range 24,000 - 19,900,000 per t) of residual
sediments from NOBOB ballast tanks sampled in the Great Lakes
between 2001 and December 2003, Bailey et. al reported an average
concentration of invertebrates resting eggs (dormant stages) of ~3.5
million per t (range 40,000 — 91.000,000 per t) from the same samples.”'

Also commenting on the capability of NOBOB ships to spread harmful organisms,
McConnell reported that the International Joint Commission which was established to
address the issue of harmful aquatic organisms regarding the shared Great Lakes between

Canada and United States, notes that:

NOBOBs represent over 70% ... of incoming ships to the Great
Lakes-St. Lawrence River system. These NOBOB ships are fully
loaded with cargo and as a result ballast tanks contain minimal
(generally less than 3 percent) residual untreated ballast water and
sediment. Yet even these small residues can be contaminated with
alien invasive species. Both a Transport Canada study and a more
recent study ... reported finding live organisms in virtually all ships
that reported as NOBOB ....»2

Clearly, even ships with no ballast on board can hold HAOP in their residual
water, thereby possessing the potential to threaten marine ecosystems. As pointed out, the
unpumpable portions of ballast water “can represent great ecological risk.”* The
exemption of these of ships from the operation of the BWMC leaves a gap which would
frustrate “continued prevention, minimization and ultimate elimination of the transfer of
Harmful Aquatic Organisms and Pathogens.”** NOBOB ships must be subjected to

pumping-through or treatment methods of ballast water management, as they are not

! Ruiz & Reid, “Current State of Understanding About the Effectiveness of Ballast Water Exchange

(BWE) in Reducing Aquatic Nonindigenous Species (ANS) Introduction to the Great Lake Basin
and Chesapeake Bay, USA: Synthesis and Analysis of Existing Information”, supra note 47 at 96.
Moira L. McConnell, “Responsive Ocean Governance: The Problem of Invasive Species and
Ships’ Ballast Water- A Canadian Study”, supra notel1 at 455 and 467.

LA Drake, PT Jenkins & FC Dobbs, “Domestic and International arrivals of NOBOB (No

Ballast on Board) Vessels to Lower Chesapeake Bay” (2005) 50:5 Marine Pollution Bulletin 560.
BWMC, supra note 1 at preamble.
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likely to conduct ballast water management in accordance with the 95 percent volumetric
exchange of water. This is because they possess only residual ballast water and sediments

and their ballast water tanks must be free of sediments at all times.

Another measure to assure the realization of the objectives of the Convention is to
apply its provisions to coastal trading ships. Though these ships operate within the
jurisdiction of a State, and are regulated under national law, they should be regulated to
aid the objectives of the Convention as they are capable of transporting HAOP because
coastal trading ships use ballast water, which is a vector for “interoceanic and
transoceanic™” transfer of HAOP. They constitute challenge because HAOP
unintentionally carried through ballast water by them and discharged back into the
territorial water of the coastal State can eventually swim off to other region(s) and cause
harm to the local biodiversity of that other region(s). Moreover, HAOP that has been
introduced into a port by a foreign ship may be taken up by a coastal trading ship when
taking up ballast water at the port. Wiley & Claudi observe that ”’[s]Thould these ships take
on freshwater in the Great Lakes, it would mix with the residue that could be released in
another part of the Great Lakes...and could also contribute to interbasin transfer of

species that are present in one of the Great Lakes but not yet in another.”®

The incidence of HAOP invasion differs from port to port. When ships operating
within the national jurisdiction of a State are excluded from the application of the

Convention, the result is that a port which is less invaded may be polluted by the invasion

» Simkanin, C. et al., “Intra-coastal Ballast Water Flux and the Potential for Secondary Spread

of Non-Native Species on the U.S. West Coast” (August 2 009) 58:3 Marine Pollution Bulletin
366 at 366, online: http://www.ncbi.nlm.nih.gov/pubmed accessed on May 03, 2011.

Wiley & Claudi, “Alien Species Transported in Ships’ Ballast Water: From Known Impact to
Regulation”, supra note 29 at 236.
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of HAOP transported by ships from different ports. For instance, San Francisco Bay is
known to be highly invaded, while Puget Sound is considered as a port less invaded by
harmful aquatic organisms.”” If the United States ratifies the Convention and decides to
exempt coastal trading ships from the application of the Convention rules, whenever a
ship sails from San Francisco to Puget Sound, such a ship will not be subject to ballast
water management requirements. This may, invariably constitute a greater threat to the
marine environment of Puget Sound. Thus, for the cleaner and safer environment that
IMO seeks, and to attain the objective of the Convention, States should regulate coastal
trading ships in accordance with the requirements of the Convention, bearing in mind
their existing obligations under the LOSC”® and CBD”® to protect marine environment

and biodiversity.

A fourth gap in the Convention relates to causation, liability and compensation.
No provision covers the need to compensate affected party States for damages done to
them as coastal/port States for the cost of remediation or combating of the menace caused
by HAOP introduced through ships’ ballast water into their jurisdictional waters. Under
the Convention, the principle of “polluter pays” does not exist. It is said that the absence
of a provision on liability and compensation may be connected with “difficulties in
attributing causation, discovering an introduction of a species, the passage of time and the

960

fact that remediation is unlikely....””" The passage of time between a discharge and the

effect of the discharge on the marine ecosystem may also contribute to the difficulty of

> Buck, “Ballast Water Management to Combat Invasive Species”, supra note 37 at 5.

> LOSC, supra note 43.
> CBD, supra note 44.
60 Moira L. McConnell, GloBallast Legislative Review: Final Report GloBallast Monograph, Series
No. 1 (London: IMO, 2002) at 23 and 121.
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identifying the particular ship that transported the HAOP through ballast water into the

State. More so, where “the receiving port has not developed an ability to assess the level

of risk or to determine where there has been an impact on its biodiversity.”®'

To establish a liability regime regarding the transfer of HAOP must confront the
question whether the carriers (ships carrying goods), the shippers (those sending the
goods), and the receivers (those receiving goods)® must provide the insurance policy on
the menace. Even if any of these parties wishes to do so, there is likely not going to be an
insurer that will be willing to provide coverage for damages done by HAOP transferred

through ships’ ballast water and sediments.®’

As it is, recourse may be had to Article 235 of the LOSC® which provides on

responsibility and liability as follows:

1. States are responsible for the fulfilment of their international obligations
concerning the protection and preservation of the marine environment.
They shall be liable in accordance with international law.

2. States shall ensure that recourse is available in accordance
with their legal systems for prompt and adequate compensation
or other relief in respect of damage caused by pollution of the marine
environment by natural or juridical persons under their jurisdiction.

3. With the objective of assuring prompt and adequate compensation in
respect of all damage caused by pollution of the marine environment,
States shall co-operate in the implementation of existing international
law and the further development of international law relating responsibility
and liability for the assessment of and compensation for damage and
the settlement of related disputes, as well as, where appropriate,
development of criteria and procedures for payments of adequate
compensation, such as compulsory insurance or compensation funds.®’

61
62

McConnell, GloBallast Legislative Review, ibid, at 83.

National Research Council of the National Academies Great Lakes Shipping, Trade, and Aquatic
Invasive Species, supra note 23 at 115.

See also Great Lakes Protection Fund 2006, referred to in National Research Council of the
National Academies Great Lakes Shipping, Trade, and Aquatic Invasive Species, ibid at 114-115.
o4 LOSC, supra note 43.

63 See LOSC, ibid, art. 235(1)-(3).
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Given the difficulties of establishing causation, and the challenge of the passage
of time with respect to finding evidence, compensation for damage may be found through
a fund established along the line of the fund established under the International
Convention on the Establishment of an International Fund for Compensation for Oil
Pollution Damage, 1971 (FUND 1971),% or past industry funds, such as Tanker Owners’
Voluntary Agreement Concerning Liability for Oil Pollution (TOVALOP),* or Contract
Regarding an Interim Supplement to Tanker Liability for Oil Pollution (CRISTAL),*® for

the benefit of victim State parties.

In addition to the above weaknesses of the Convention is the lack of provision for
biological baseline surveys stemming from the port/coastal States control. The baseline

surveys allow a port/ coastal State to detect new HAOP introduced into its waters and

69

variation in the population of established HAOP,™ “through regular monitoring and

5970

quantification of possible impacts,”” and “provides the baseline against which success of

ballast water management can be measured.””!

The measure requires the efforts of
specialists to collect samples and perform detailed analysis of the samples to detect the

introduction of new HAOP within the waters. This measure will aid the realization of the

66 International Convention on the Establishment of an International Fund for Compensation for Oil

Pollution Damage, 18 December 1971, 1110 U.N.T.S. 57.
Tanker Owners’ Voluntary Agreement Concerning Liability for Oil Pollution, 7 January 1969, in
Edgar Gold, Aldo Chircop & Hugh Kindred, Essentials of Canadian Law.: Maritime Law
(Toronto, Ontario: Irwin Law, 2003) at 662.
Contract Regarding an Interim Supplement to Tanker Liability for Oil Pollution, 14 January
1971., see, Edgar Gold, Aldo Chircop & Hugh Kindred, Essentials of Canadian Law: Maritime
Law (Toronto, Ontario: Irwin Law, 2003) at 663.
GloBallast Partnerships, Economic Assessments for Ballast Water Management: A Guideline
GloBallast Monographs No.19 (London, UK and IUCN, Gland, Switzerland: GEF-UNDP-IMO
GloBallast Partnerships and [IUCN, 2010) at 17. See also Clare Shine, Nattley Williams, and
Francoise Burhenne-Guilmin, “Legal and Institutional Frameworks for Invasive Alien Species” in
Harold A. Mooney, eds, Invasive Alien Species: A New Synthesis (Washington, Covelo, London:
Island Press, 2005) 233 at 253.
0 GloBallast Partnerships, Economic Assessments for Ballast Water Management, ibid at 12.

1bid.
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objectives of the Convention, as new introduction of HAOP will be promptly detected
and contained, but the Convention did not make provision for this measure. This marks a

tangible lacuna in the provisions of the Convention.

There are other points of weakness in the provisions of the Convention. For
instance, Regulation E-5.7 provides that: “[i]n special circumstances, as determined by
the Administration, a new Certificate need not be dated from the date of expiry of the
existing Certificates....””> What constitutes the “special circumstances” is left to be
determined solely by the ship administration. Although it is vital that inherent powers be
conferred on such an authority in some circumstances, these must be made in specific
terms to avoid excessive discretion. The unspecified circumstances under which the flag
State administration may exercise this power can lead to arbitrariness in doing so. It may
even execute the task with favouritism and nepotism. It is advisable that for deviation
from the general rules to be justified, those “special circumstances” should be specified,

or alternatively, there must be legislative check on the exercise of the power granted.

Article 8(1) of the Convention gives the flag State administration power to
sanction an erring ship in accordance with its law whenever and wherever there is any
violation of the Convention. Even so, having gathered sufficient evidence satisfactory to
justify proceedings, the administration may still not act for a year, in which case, “[1]t
shall so inform the party which reported the alleged violation.””® This situates the
tremendous discretion the flag State has regarding enforcing the rules of the Convention

against its erring ships. In essence, it leaves open how effective enforcement actions may

s Regulation for the Control and Management of Ships’ Ballast Water and Sediments, supra note

35, reg. E-5.7.
BWMC, supra note 1, art. 8(1), the last sentence.
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be. One can only hope that the coastal/port State would be more conscientious in
exercising their enforcement powers to ensure that the Convention carries some influence
for ship conduct regarding ballast water management as an aspect of the effort to combat

the introduction and transfer of HAOP.

Also, Articles 5 and 12 provide that in the implementation of the Convention, the
State parties shall not cause undue delay to ships and, where this is done, losses incurred
by the ship must be compensated. It would seem that for fear of causing “undue delay”, a

State might not conduct thorough inspection, ballast water sampling, and surveys.

As noted in Chapter 1 and 2, apart from ballast water, other vectors through which
HAOP may invade marine ecosystems include land-based source, such as sewage, hull
fouling, aquaculture, canals and waterways, attachment of aquatic organisms to cargo,
ships’ chests, anchor, and other parts of the ships. All these vectors have the potentials to
adversely impact the coastal and marine environment and also assist in the uptake and
transportation of HAOP from one coastal region to another.”* Article 5 of the Convention
obligates the port State to ensure that adequate facilities are provided for the reception of
sediments, in ports and terminals designated by that State for the cleaning or repair of
ballast tanks.”® Even so, it must be noted from the provision that the Convention excludes

the establishment of sediment reception facilities, except where cleaning or repair of

b See generally, DW Alexander et al., Gulf of St. Lawrence: Human Systems Overview Report

(Newfoundland and Labrador Region: Oceans, Habitat and Species at Risk Publication Series,
2010). See also GESAMP Reports and Studies, Protecting the Oceans from Land-based Activities:
Land-based Sources and Activities Affecting the Quality and Uses of the Marine, Coastal and
Associated Freshwater Environment, (New York, Nairobi, Paris, London, GESAMP, No. 71,
2001), 16-18. Online: http://www.jodc.go.jp/info/ioc_doc/GESAMP/report71.pdf accessed on
February 22, 2011.

75 BWMC, supra note 1, art. 5(1).
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ballast tanks occurs.”® The fact that no provisions are made regarding the prevention and
control of the transfer of HAOP by means of these other mechanisms means a large part
of the sources of HAOP transfer remain outside the regulatory umbrella of the

Convention.

Envisaging the weakness that may be associated with the implementation of the
Convention, in particular its technical Guidelines, the joint initiative Global Ballast Water
Management programme and the GloBallast Partnerships were established. The latter was
established to expand and build on the completed project of the former. Their objectives
include the provision of mechanism for technical assistance, training and educating the
developing world on implementing the requirements of the Convention when it comes
into force.”’ The programmes will aid the international community in its effort to
reducing and eventually eradicate HAOP transferred by ships’ ballast water. The
GloBallast programme was established under the aegis of IMO, the Global
Environmental Facility (GEF), and the United Nations Development Programme (UNDP)
and parties to the Convention. The programme exemplifies the international co-operation
prescribed under Article 13 of the Convention.”® A specific instance, in 2010, was
regional training and workshop organised by the GloBallast Partnerships of IMO in

collaboration with the Nigerian Maritime Administration and Safety (NIMASA) and the

7 See also GloBallast Partnerships, Economic Assessments for Ballast Water Management, supra

note 69 at 16.

See GloBallast Partnerships, “The GloBallast Programme”, supra note 3. Similarly, the
establishment of GloBallast Partnerships in 2007 to assist less industrialized countries to tackle
the problem of HAOP, expand and build on the completed GloBallast Programme. See Globallast
Partnerships, “ibid.

7 BWMC, supra note 1, art. 13(1).
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Interim Guinea Current Commission (IGCC). ”’ According to Omatseye, “[i]t is
paramount that we participate actively to ensure an in depth understanding of the
Convention and eventual drawing up of the national legislative parameters in readiness

for its implementation both at the regional and national level.”™

Understanding the
Convention will make implementation easier and would facilitate efforts to prevent and

eradicate the threat posed by HAOP.

Balancing the strengths against the weaknesses of the Convention, it may be said
that essentially, the instrument provides a useful framework within which necessary first
steps can be taken to establish basic global ground rules, standards and practices by
which to contain the introduction, transfer and spread of HAOP across the world’s coastal
and marine areas. But before this modest hope can begin to be realized, a number of
challenges stand in the way, including the prospect of the coming into force of the

Convention. These challenges are considered next.

5.2.3 CHALLENGES TO MAKING THE CONVENTION EFFECTIVE

The main challenge presently facing the Convention is achieving sufficient
ratification to enter into force. As noted earlier, the Convention has not yet to come into

force because the required number of States that must ratify it to bring it into force have

e Andrew Airahuobhor, “Nigeria: International Collaboration to Protect Marine Environment From

Ballast Water”, online: http://allafrica.com/stories/201006180445.html accessed on October 31,
2010.
Temisan Omatseye, Director General, Nigerian Maritime Administration and Safety Agency
(NIMASA), quoted in Andrew Airahuobhor, “Nigeria: International Collaboration to Protect
Marine Environment From Ballast Water”, ibid.
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not yet done so. Only twenty-eight (28) States have so far ratified it.%! This means that the
Convention has no binding effect on States that have already accepted it.** In practice, it
means that until it comes into force, States will have different Regulations in relation to
the protection of marine ecosystems and biodiversity in terms of combating HAOP
transported through ships’ ballast water and sediments. As earlier noted, this constitutes a

great concern to the IMO, thereby inviting parties to ratify the Convention.*

As it were, therefore, the regulation of the international shipping industry as to
combating the threats of HAOP remains under Resolution A.868 (20),* which has no
binding status, as discussed in Chapter 3. Presently, many national laws on HAOP control
are fashioned along the lines of this Resolution which many States have adopted
voluntarily. So then, without the coming into force of the BWMC, the international legal
regime for the control of the transfer of HAOP would remain discretionary and largely
non-uniform. This outcome is not particularly helpful for dealing effectively with the

menace of HAOP transfer and its ecological and environmental consequences.

The fact, however, seems to be that many countries want to see the Convention

come into force. The Maritime Authority of Jamaica, for instance, believes that “it is vital

81
82

See Chapter 4.2.1, Overview, supra, for the list of the 28 States that have ratified the Convention.
Other than the obligations under Article 18 of the Vienna Convention on the Law of Treaties,
1969, “to refrain from acts which would defeat the object and purpose of treaty” prior to its
entry into force. See Vienna Convention on the Law of Treaties, 23 May 1969, U.N.T.S. 1155,
331. Online: http://untreaty.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf
accessed on August 12, 2011.
8 See IMO, “Harmful Aquatic Organisms in Ballast Water” MEPC Doc. 62/2/15, 6 May 2011 at
par. 2, online:
http://www.amtcc.com/imosite/meetings/IMOMeeting201 1/ MEPC62/MEPC%2062-2-15.pdf
accessed on August 6, 2011.See also IMO, “Draft Report of the Marine Environment Protection
Committee on its Sixty-Second Session” MEPC Doc. 62/WP.1, 15 July 2011 at item 2.23
8 IMO Resolution A.868(20), Guidelines for the Control and Management of Ships’ Ballast
Water to Minimize the Transfer of Harmful Aquatic Organisms and Pathogens, 27
November 1997, par. 4 online: http://globallast.imo.org/resolution.htm accessed on April 21,
2011.
167


http://untreaty.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf
http://www.amtcc.com/imosite/meetings/IMOMeeting2011/MEPC62/MEPC%2062-2-15.pdf
http://globallast.imo.org/resolution.htm

for Jamaica and other Countries in the region to accede to the IMO’s Ballast Water
Management Convention due to [Jamaica’s] strategic location as a maritime hub for
maritime traffic, including the accommodation of one third of the world’s oil traffic....”®*
Clearly, widespread ratification of the Convention is essential for protecting the global

marine environment against the threat of invasion by HAOP, as the world is linked

through its oceans from region to region, and from coastal State to coastal State.

In addition to the above challenge is that regarding the enforcement of biological
baseline surveys and risk assessments. As noted above, the Convention did not make
provision for port/coastal State biological baseline surveys. It however provides for risk
assessment Regulation A-4*® which states that States may grant to ships, exemptions to
comply with the requirements of the Convention regarding additional measures or ballast
water management, in waters under their jurisdiction, subject to some parameters, among
which is that the exemptions must be granted in accordance with the Guidelines
developed by the IMO.*” Aside from the usefulness of risk assessment in this instance, it
may also be a useful tool to minimize the number of ships requiring detailed inspection at

the ports without compromising efficiency of inspection.®

Both biological baseline surveys and risk assessments are essential measures to

combat the introduction of HAOP from one coastal region to another. These measures

8 Jamaica Ship Registry, “Jamaica Aims to Ratify Ballast Water Management Convention”, quoting

Bertrand Smith, Director of Legal Affairs, Maritime Authority of Jamaica, online:
http://www.jamaicaships.com/JSR/NewsArticles/BWMconference.html_accessed on March 22,
2011.

See Chapter 4 above, Section A: General Provisions.

Guidelines for Risk Assessment under Regulation A-4 of the BWM Convention (G7) adopted by
Resolution MEPC.162(56) on 13 July 2007.

GloBallast Partnerships, Economic Assessments for Ballast Water Management, supra note 69 at
12 and 14.

86
87

88

168


http://www.jamaicaships.com/JSR/NewsArticles/BWMconference.html

may only be enforced by experts who collect samples and perform detailed analysis of
the samples to detect whether the ballast water or national waters contain HAOP. All
these are cost related issues. But, aside from the cost implication of these measures, the
majority of States have their shipping industry regulated under the auspices of
Department of Transport or Maritime Authorities. This is a challenge because arguably,
most of the personnel in these establishments lack the technical knowledge regarding
biological baseline surveys and risk assessments, majority are trained for the purpose of
“registry/administrative functions” only. Taking into account the cost related factor, a
port/coastal State may disregard the use of these measures, more so, as it is not required
under the Convention, and the one required is only for the purpose of granting

exemptions under Regulation A-4.

In addition to the above challenge is the problem of determining the institution to
enforce the provisions of the Convention at the national level. BWMC cuts across LOSC,
CBD and IMO. Thus, for countries implementing the BWMC, it poses a challenge to
determine the institution to implement and enforce it. This is because the implementation
and enforcement of its provisions cuts across institutions regulating fisheries,
environment, maritime, quarantine, health, transport, etc., with their relevant authorities
like maritime authority, ports authority, Department of Transport, Ministry of
Environment, etc. If adequate measures are not taken to set out the various functions to be
performed by these institutions regarding the implemented and enforcement of BWMC,
there may be conflict which may eventually hinder the successful implementation of the

Convention, and eventual realization of its objectives.
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Another challenge has to do with the ability of States to implement the obligations
the Convention imposes upon them when it comes into force. There are two concerns
here. First is the financial and technological capacity of States, especially developing
State parties, to implement its requirements. As noted in Chapter 4, ballast water
management methods are capital intensive, the implementation of which many States
may not be able to afford. An example is the treatment methods either on shore in ports
or on-board the ship, which is stipulated by the Convention as alternatives to ballast water
exchange at mid-sea. A second example is the technological apparatus needed for
inspection and sampling of ballast water on board a ship, and for determining the
organisms that pose threats to the marine environment as part of verifying the density of

HAOP in a port area.

For instance, Nigeria is one of the early twenty-eight ratifying States to the
Convention,” but one grave challenge it presently faces relates to “the state of
dilapidated infrastructure and poor monitoring equipment which hamper the effective
monitoring of vessels coming into the country’s water territory.””® Although, the
Convention requires that a port State without adequate facility must notify IMO, the
notification is merely for onward transmission to other parties concerned.”’ In light of
these financial and technological challenges, the fact that a ship unduly delayed during

sampling of its ballast water, survey and certification, etc., “shall be entitled to

8 IMO, “Status of Conventions” online:

http://www.imo.org/About/Conventions/StatusOfConventions/Pages/Default.aspx accessed on
August 8, 2011.

Andrew Airahuobhor “ Nigeria: International Collaboration to Protect Marine Environment from
Ballast Water” referencing Mrs Mabel Yarhere, Director, Nigerian Institute of Oceanography and
Marine Research, in an interview during the Year 2010 World Ocean Day, in Nigeria, supra
note79.

ol BWMC, supra note 1, art. 5.
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compensation for any loss or damage suffered,””* may become an incentive for poor port
States to barely carry out those obligations. They cannot afford to pay for the costs of
such compensable delays. Also, aside from the complicated 15 Guidelines that may be
reason for non-ratification, huge financial implication of implementation and

enforcement of the Convention may also deter States.

Second to the problem of implementation relates to the divergent interests of flag
and coastal/ port States. Port States may be interested in protecting their marine
environments from invasion by HAOP. On the other hand, flag States may be interested
in the economic returns from the activities of ships flying their flags. Firestone & Corbett

succinctly put it thus:

Frequently, a decision also poses trade-offs among desirable
attributes or objectives. Moreover, because differently-situated

actors often approach a question from their own unique perspectives,
they in turn weigh decision criteria differently. While port States may
place a priority on protecting sensitive ecosystems from species
introductions, the major maritime nations may be more interested in
meeting the economic goals of shippers that fly their flags.”

As discussed in Chapter 4, flag States have a responsibility under the Convention
to enforce its provisions on the ships flying their flags regarding, inter alia, developing
and implementing a ballast water management plan; maintaining a record book; and
survey and certification procedures. If flag States fail to ensure that ships flying their
flags comply with these requirements, it will compound the consequences arising from
port States having inadequate human, financial and technological resources to inspect

ships within their ports. Together, these challenges reduce heavily, the prospect of

92 BWMC, ibid, art. 12.
Firestone & Corbett, “Coastal and Port Environments: International Legal and Policy Responses to
Reduce Ballast Water Introductions of Potentially Invasive Species”, supra note 17 at 47-48.
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achieving the objective of the Convention to combat the transfer of HAOP through

shipping.

5.24 CONCLUSION TO EVALUATION OF THE CONVENTION

That the Convention makes adequate provision for a minimum but potentially
effective regime to combat the spread of HAOP through ships’ ballast water and
sediments is not in much doubt. However, the chances of this becoming reality is fairly
compromised by its weaknesses. As discussed, these include the exemption of NOBOB
and coastal trading ships from the application of the Convention, the absence of liability
and compensation provisions to make transferors of HAOP compensate for the pollution
damage this causes, and the Convention’s failure to include such other vectors for the
transfer of HAOP as sewage, hull fouling, aquaculture, and other parts of ships’ bodies

that may harbour HAOP.

The greatest challenge, however, is for the Convention to come into force. Once
this happens, the duty for States to partner and co-operate to implement its provisions
would have a chance of being carried out. In that case, developing State parties may
benefit from financial and technical assistance to help them begin to meeting their
obligations under the Convention. It must be emphasized that such co-operation and
extension of assistance is necessary so that as many States as possible can ably join to

work together to prevent the transfer of HAOP by controlling their pathways and vectors.
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5.3 RECOMMENDATIONS

As discussed in Chapter 2, the effects of the transfer of harmful aquatic organisms
and pathogens (HAOP) through ships’ ballast water and sediments are devastating. These
effects are ecological, economical, environmental and human health effects. To combat
the problem, the international community under the auspices of various organizations
(such as, the United Nations (UN) and in particular, the IMO) has adopted various
international instruments. As discussed in Chapter 3, the majority of the binding
instruments are not directed principally to combating the transfer of HAOP associated
with ships’ ballast water and sediments, but rather establish basic provisions to prevent

the problem.

The only binding treaty directly concerned with the problem is the BWMC. This
Convention’s objective is “to prevent, minimize and ultimately eliminate the risks to the
environment, human health, property and resources arising from the transfer of Harmful
Aquatic Organisms and Pathogens through the control and management of Ships’ Ballast

Water and Sediments....”"*

Its provisions are directed to the control and management of
ships, as the pathways and ballast water and sediments, as vectors through which these
harmful organisms are moved or transferred from coast to coast. Ultimately, rather than
eradication, prevention of the problem is the goal of the Convention. This is why the

prevention of the transportation of HAOP by controlling its pathway and vectors is

considered realistic, viable and cost effective, %> more so, not all States are financially and
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BWMC, supra note 1at preamble.
Briony MacPhee, “Hitchhikers’ Guide to the Ballast Water Management Convention: An
Analysis of Legal Mechanisms to Address the Issue of Alien Invasive Species”, supra note 6 at
53.
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technologically capable of creating the conditions and providing the resources that would

enable the rules of the Convention to be brought to bear on the problem.

The Convention has an important feature that holds the potential to universalize
the application of its provisions. Once it is in force, the ships of non-parties are subject to
its requirements whenever they are in the ports of any State party. As well, nearly every
State is a member of IMO and also parties to both LOSC and CBD. These two
Conventions also require States to protect their marine ecosystems, environment and
biodiversity. The ratification of the BWMC will implement these responsibilities to a

large extent under both Conventions.

Even so, the prospect of the effectiveness of the BWMC is challenged by its
weaknesses, as discussed above. With these in mind, the following recommendations are
made. The purpose is to consider how its regulatory effectiveness can be improved once
it comes into force to be applied by States. It is also important to consider matters not

covered by the Convention that need to be addressed under national law.

The following recommendations are directed to the specific weaknesses of the

Convention:

(1) Application of the BWMC to Coastal and NOBOB Ships: As noted earlier,
BWMC do not apply to NOBOB and coastal trading ships. It is recommended that States
should adopt national laws and policies to regulate these ships in accordance with the
provisions regarding ships covered by the Convention. Thus, States should make the
requirements of the Convention, in its entirety, applicable to all ships that are designed to

carry ballast water though they do not have permanent ballast water in sealed tanks. They
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must be mandated to comply with ballast water management technologies and standards
as required by the Convention. As noted in Chapters 3 and 4, results have shown that
both categories of ships can transfer HAOP. For instance, NOBOB ships can still have
residual unpumpable water and sediments in their ballast tanks, while coastal trading
ships are sometimes utilized for transoceanic voyage. As such, HAOP can be taken from
a port and deposited into another port of the same or different regions by such ships.
Thus, under national laws, the definition of ships to which the requirements of the
Convention apply should include NOBOB and coast trading ships. Bringing coastal and
NOBOB ships under the national implementation of the Convention’s ballast water
management will aid in the eventual eradication of HAOP that are transported through
ships’ ballast water and sediments, and also help to better protect the marine environment

as a whole.

(1)  Regulation of other Vectors through which HAOP may be transferred: To further
reduce threats posed by HAOP, there is a need to regulate other pathways and vectors
that do not come under the mechanisms of control established by the provisions of the
BWMC regarding ships’ ballast water and sediments. As discussed in previous chapters,
other means through which HAOP can be transferred include hull fouling, aquaculture,
canals and waterways, attachment of aquatic organisms to cargo, ships’ chests, anchor,
and other parts of ships. Proper mechanisms of controlling HAOP transfer by these
vectors must be prescribed, quite properly, under national regulations and policies of
States in order to actualize the objectives of the Convention. States must also make
provisions for the establishment of full sediment reception facilities, in addition to the

one set out under the Convention for the cleaning or repair of ballast tanks.
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(ii1).  National Legislation on Land-Based Sewage Control: All States must adopt
national laws to regulate land-based sewage which are introduced in various ways into
coastal waters. When this is done, it will curb the high probability that HAOP would
develop near the coast or enter into coastal/port waters and eventually find their ways into
ballast water and sediments.’® Although land-based pollution control does not come
under the BWMC, it remains a source of the problem and “[i]t is necessary to have a
combination approaches in order to implement a truly preventative approach that begins
at the source of the problem.”” So, in order to actualize the objective of the Convention,
all sources of the problem must be regulated under States’ national laws and policies to

have global oceans free from HAOP.

(iv).  Stringent Ballast Water Management and Standards: There must be strict
enforcement of ballast water management standards. This does not mean, however, that
States should adopt very stringent ballast water management practices that will affect
international shipping. It means conscientious observance of the minimum standard of
ballast water management that the Convention provides. This also requires that
developing States must be helped to improve their infrastructure and other facilities to
meet the standards, while developed States, more financially and technologically capable,
may adopt more stringent measures to achieve the same purposes. As argued, these
additional measures must be voluntary so as not to drive shipping to lower standard areas,
with the greater risk of the transfer of HAOP, the very problem which the measures are

expected to help control and eradicate. Likewise, ships complying with higher standards

See McConnell, GloBallast Legislative Review, supra, note 60 at 21.
McConnell, GloBallast Legislative Review, ibid, at 7.
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should be given incentives, such as reduction in port charges or any other administrative
charges, while those that can only meet the IMO minimum standard should not be
deprived entries into ports. By this, the additional measure may become mandatory in

later years.

(v) Liability and Compensation: As a result of the difficulty of tracing liability for the
introduction of HAOP to a particular ship, partly because of the length of time that will
pass before the problem becomes visible, a fund should be established under the
Convention, or by the International Association of Independent Tanker Owners
(INTERTANKO) or other ship-owner groups to be used to compensate State victims of
HAOP whenever and wherever damage becomes known. This may be similar to what
operated under the International Convention on the Establishment of an International
Fund for Compensation for Oil Pollution Damage, 1971 (FUND 1971),”® and the
experience, proven in the past, of the Tanker Owners’ Voluntary Agreement Concerning
Liability for Oil Pollution (TOVALOP)®” and Contract Regarding an Interim Supplement
to Tanker Liability for Oil Pollution (CRISTAL).'™ INTERTANKO, the International
Chamber of Shipping (ICS), and classification societies publish Model Ballast Water
Management Plans which “give practical guidance for the implementation of the IMO

59101

Guidelines on-board ships.” ™ This is helpful, but it is not a guarantee that HAOP would

not be transferred by ships and to cause pollution damage. This is why a fund should be

% International Convention on the Establishment of an International Fund for Compensation for Oil

Pollution Damage, supra note 66.
Tanker Owners’ Voluntary Agreement Concerning Liability for Oil Pollution, 7 January 1969, in
Edgar Gold, Aldo Chircop & Hugh Kindred, Essentials of Canadian Law: Maritime Law, supra
note 67 at 662.
Contract Regarding an Interim Supplement to Tanker Liability for Oil Pollution, 14 January
1971. See Gold, Chircop & Kindred, Essentials of Canadian Law: Maritime Law, ibid, at 663.
GloBallast Partnerships, “The International Response”, online:
http://globallast.imo.org/index.asp?page=internat_response.htm accessed on April 14, 2011.
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maintained for compensation purposes. No compensation would pay for the damage

done, but, it will offer some economic assistance to the victims.

(vi)  Ratification of BWMC by States: As noted in Chapter 4, the coming into force of
the Convention is presently its biggest challenge. As noted earlier, as at 31 July 2011,
only two more ratifications are needed to bring the Convention into force.'* Part of the
challenge that remains even upon its entry into force is that States like the United States
do not find its provisions sufficiently stringent. Again, as earlier discussed, its
enforcement is necessary to initiate the emergence of a basic global standard for practices
on the control of HAOP through ballast water and sediments. Once this is generally
operational, the more stringent rules that other States may put in place would facilitate
improving the regime in later years. The importance of its coming into force is that it
would initiate the formal process of its objective to facilitate the control and elimination
of HAOP transfer through shipping to be pursued and its progress to be assessed
periodically. Likewise, there will be unified practices and standards to regulate ships

source marine pollution resulting from ballast water and sediments.

Thus, States should ratify the Convention to bring it into force and all State
parties sharing coastal regions with non- party should encourage the latter to ratify and
implement accordingly, the requirements of the BWMC for uniformity. For instance,
United States should ratify and follow Canada’s example in the implementation of IMO
requirements to control and manage ships’ ballast water and sediments, in order to have

standardized rules to manage and protect the shared heritage of the Great Lakes.

102 See Chapter 4.2.1, Overview, supra. See also IMO, “Status of Conventions”, supra note 89.
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On a general note, assuming there is wide spread ratification of the Convention, if
obligations conferred on port/coastal States by the Convention are exercised accordingly
without exercising their control negatively, the goal of the Convention to combat the
transportation of HAOP from a region to another will be realized. However, the
realization goes beyond the enforcement of the Convention provisions at the national
level, but also connects with human intervention at that level. For instance, the conditions
of service of many States, in particular, the developing States are so poor. This may open
the door to bribery and corruption on the part of the enforcement officers, rather than
subjecting ships to thorough inspection and sampling. To combat the introduction of
HAOP, the port/coastal States should also consider the conditions of service of their
authorized officers alongside the obligations conferred on them as discussed above, as

when this is feasible, the attainment of the objectives of the Convention is better realized.

(vil)  Assistance to the Developing Nations: It is very important for the success of the
Convention that once it is in force, its developing State parties must be assisted
technically and financially to implement its requirements. Many of the developing States
are susceptible to HAOP because many of them are raw materials exporters, and this has
made them recipients of HAOP transferred through ships’ ballast water and sediments
when these are discharged into their marine ecosystems. As already discussed, they lack
the financial capacity and technical tools required to combat the threats posed by HAOP.
The capable participation of the developing States is indispensable to ensuring

103

effectiveness in the regime put in place by the BWMC. ™ In this regard, the joint

103 For discussion of the importance of assuring sufficient compliance to underscore effectiveness in

treaty regimes, see Ronald B. Mitchell, “Compliance Theory: An Overview” in James Cameron,

Jacob Werksman & Peter Roderick, eds, Improving Compliance With International Environmental
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initiative Global Ballast Water Management Programme and GloBallast Partnerships
which have been mandated to assist and educate developing Countries regarding
implementation of the provisions of the Convention should extend their assistance
beyond the six developing countries'® to reduce the transfer of HAOP through ships’
ballast water and sediments. To determine assistance priority, the numbers of ships
visiting a State should be considered, as this is a good indication of the volume of ballast

water received by each State.

(viil)) Adoption of Biological Baseline Surveys: As noted earlier, the Convention did not
provide for port/coastal State baseline surveys, this is however a practical method that
State should adopt as it will aid in detecting the variation in the population of the existing
HAOP and ensure prompt action to be taken against the introduction of new ones. It will
also allow port/coastal State to warn mariners of areas where uptake and discharge of
ballast water may be conducted. By this, the coastal waters will be free from HAOP
introduced through ships’ ballast water and sediments. Thus, it is recommended that
port/coastal States should fashion their national laws and policies towards implementing

this system.

Law (London: Earthscan Publications Ltd., 1996) 3 at 12-13; and Philippe Sanda,
“Compliance With International Environmental Obligations: Existing International Legal
Arrangements” in James Cameron, Jacob Werksman & Peter Roderick, eds, ibid, 48 at 49.
The Countries are referred to as six initial pilot Countries. The six countries are: China, Brazil,
India, Iran, South Africa and Ukraine. Each of the six countries represents each developing regions
of the world. See, D.C. Pughiuc, foreword in McConnell, GloBallast Legislative Review, supra
note 60 at ii. See also GloBallast Partnerships, “The GloBallast Programme”, supra note 3.
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(ix)  Relevant Government Agencies: State parties should involve all relevant
government departments and agencies directly connected with the issue, in the
implementation of the Convention and enforcement of national laws. Crucial among the
departments may be those responsible for shipping, fisheries, environment, health,
aquaculture, port authorities, coast guards, etc. Alternatively, states may set up a new
government agency that will enforce the provisions of the national laws with its power
and duties adequately spelt out. Doing this will forestall any clash among different
existing government departments in the administration of the national laws as well as

prevent inadequate enforcement of BWMC as a result of conflicting duties.

(x)  Adoption of Voluntary Guidelines by IMO: Although, immediate amendment of
the Convention is not feasible, as the Convention itself has not come into force, after
almost eight years of its adoption, and coupled with the complex nature of amending
multilateral conventions. However, it is suggested that future committees of IMO that
may likely work on amendments to the Convention, or adopt additional Guidelines to
foster the implementation of the Convention, should consider the suggestions made in
this study for implementation in the future. But, prior to the unforeseen time of amending
the Convention, the IMO can adopt Guidelines, although non-binding, incorporating the
suggestions for the improvement and achievement of the objectives of the Convention,
later to be upgraded as a binding instrument in the future, by way of an Annex or a

Protocol to the Convention.

181



5.4  CONCLUSION

The short conclusion, then, is that the adoption of the BWMC is an important
global step in the journey to control and eradicate the transfer of HAOP through ships’
ballast water and sediments. When the Convention eventually comes into force and
efforts are made to implement its provisions and Regulations on as large a scale as the
spread of its State parties, it would offer a viable legal approach for effective regulatory
oversight of activities that promote the transfer of HAOP. Hopefully, under its auspices,
the goal of preventing, minimizing and ultimately eliminating “the risks to the
environment, human health, property and resources arising from the transfer of HAOP
through the control and management of Ships’ Ballast Water and Sediments™'* which
the Preamble to the BWMC sets out, shall progressively be realized. Thus, we will have
an international community that is free from the menace posed by HAOP introduced into
different coastal regions by ships’ ballast water and sediments and safer marine

ecosystems devoid of HAOP will be ensured for us all in due time.

103 BWMC, supra note 1 at preamble.
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