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billion (approx. Tk. 111 billion)."® The ratio of market capitalization to GDP in 1992 was
merely a 1.3% and rose to 12.9% in 1996."* As of March 1998 that ratio fell to about 7%
of the GDP and about 8% of the GNP compared to 16% and 37% of GNP in Pakistan and
India respectively, the two neighboring securities markets of Bangladesh.15 In the primary
market, initial public offerings (IPOs)'6 raised about US $2.7million in 1992."" This
amount increased to about US $44.5 million in 1996,'® followed by a fall to about US $ 17
million (Tk. 800 million) in 1997.'° In 1996 24 IPOs of US $54.94 million worth were
issued.? In the following year only 12 IPOs of US $12.55 million were offered.”! Thus in
these two calendar years, on average, only 18 IPOs of about US $33.75 million were
issued, whereas to meet the investment need of the country 100 IPOs of nearly US $276

million ( approx. Tk. 13000 billion) are required.” In the secondary market , on the other

I3 See “Secondary Market Affairs” SEC Quarterly Review 4:3 (Jan.-March 1998) at 8.
Taka (Tk.) is the currency of Bangladesh. As of February 1998 US § 1=46.30 taka.,
supra note 3 at 122..

14 Supra note 10 at 6.
15 «“Current Issues in Bangladesh Capital Market” Portfolio 1:6 (April 1998) 7 at 7.

16 “Initial Public Offering” is the process pursuant to which the first offer and
distribution of securities of an issuer to the public, either through an underwriter or
occasionally directly by the issuer, is made by way of a prospectus... An [PO may consist
of or include a secondary distribution of securities held by an existing .shareholder.”: G.
R. D. Goulet, Public Share Offerings and Stock Exchange Listings in Canada, (North
York, Ontario: CCH Canadian Limited, 1994) at 569

7" Supra note 10 at 6.

18 Supra note 10 at 6.

19 See F. E. Cookson, and M. E. Hauque, “Bangladesh Capital Market: Current Issues
and Options™ Portfolio 1:8 (June 1998) 11at 12.

20 Supranote 1 at 11.

21 Supranote 1 at 11.

2 Supranote 19 at 11.



hand, the annual.tumover of securities in 1992 at the stock exchanges” was about US
$11million, which rose to over US $700 million in 1996.% Up to March 1998 it stood at
about US $0.805 million ( Tk. 37.84 million).” The number of listed companies is
increasing every year. In 1992 there were 145 companies listed on the Dhaka Stock
Exchanges (DSE).?® This number increased to 183 in 1995 when the Chittagong Stock
Exchange (CSE) was established.”” As of March 1998 both the bourses had 203
companies on the lists in total.?® The number of listed securities is also increasing ; it was
153 in 1992% and rose to 223 in 1998.%°

All the statistics given above make it clear that Bangladesh is a poor
economy with a very low contribution from the securities industry to the GDP. In view of
this scenario the Asian Development Bank (hereinafter ADB), with the ultimate aim of
eradication of poverty and improvement of living conditions, has underscored the need
for reform, on the highest priority basis, in the Bangladesh financial sector (banking
sector and capital market) because “(w)ithout efficient financial markets the mobilization

of additional resources for development will slow down™?'. Similarly, the Government of

2 Bangladesh has two stock Exchanges, viz. the Dhaka Stock Exchange Ltd. and the
Chittagong Stock Exchange Ltd.

2% Supra note 10.

25 Supra note 13 at 2.

26 Supra note 10.

7 Supra note 10.

28 Supra note 13 at 2.

? Supra note 10.

30 Supra note 13 at 2.
3! Supra note 2 at 118. Stiglitz considers the financial markets of a country the brain of

its economic system and says that “if they fail, not only will the sector’s profits be lower



Bangladesh considers “the development of the domestic capital market to be critical to its
overall resource mobilization effort vital for the future growth and development of the
country’s economy”32. Accordingly, the Government recognizes the need to introduce
capital market reforms®* and, following the 1996 security market scam, adopted a reform
program called the Capital Market Development Program (CMDP) with the broad
objective “to develop a fair, transparent, and efficient market™**. To this end Bangladesh
received a financial loan and technical assistance grants from the ADB on the
recommendation of an ADB report (hereafter ADB Report). ¥

The ADB Report put forward its recommendation after reviewing the state
of Bangladesh capital market and the concerned institutions. One of its findings was that

in the area of IPO approval the Securities and Exchange Commission (hereafter SEC), the

securities market watchdog of Bangladesh, was applying a system based on merit

than would otherwise have been, but the performance of the entire economic system may
be impaired.”: J.E. Stiglitz, “The Role of the State in Financial Markets,” Proceedings of
the World Bank Annual Conference on Development Economics 1993, (World Bank:
Washington, D.C., 1994) at 23, cited in A. Hossain and S. Rashid, “Financial Sector
Reform”, in M.G. Quibria, ed. The Bangladesh Economy in Transition, (Delhi: Oxford
University Press, 1997) 221 at 221. In particular, the importance of the securities markets
in the national economy of a country lies in the fact that they “channel individual
institutional savings to private industry and thereby contribute to the growth of capital
investment”. S. Rep. No. 91-1218, at 2, quoted in T. W. Joo, “Who Watches the
Watchers? The Securities Investor Protection Act, Investor Confidence, and the
Subsidization of Failure”, (1999) 72 S. Cal. L. Rev. 1071 at 1081.

32 Supra note 10 at 48.

33 Supra note 10 at 2.

3% F. Narayan, “The Capital Market Development Project” Portfolio, supra note 15 at 14.
35 Ibid. For the title of the report, note 10 supra.



regulation instead of full disclosure of information through prospectus.36 This caused
considerable delay in getting approval to IPOs from the SEC*’, which ranged from 6-12
months.?® It also revealed that in 95% of cases its assessment of issuers’ projections
contained in prospectuses turned out to be wrong.** Sometimes the concerned officials
intentionally delay in approving the prospectus with an intention of being (illegally)
“satisfied”.*® At the end of the year it lends approval to prospectuses en masse. As a
result, the market gets flooded by Initial Public Offerings (IPOs). Because of so many
IPOs coming together in the market at a time the issues are less subscribed and the issuer
fails to implement its commitments as forecast because of a shortage of funds. This, in
turn, affects the investors who get less or no dividends.*' According to media reports
during the last few years only 5% of companies have disbursed dividends as forecast in
their prospectuses.*> Thus, on the whole, the investors and the public lost their confidence
in the market, which deteriorated when the 1996 share scam took place.

In consideration of the aforementioned finding of the ADB Report the SEC

decided to give up the “merit review” policy and to adopt the “full disclosure” policy.** In

3% Supra note 10 at 13. For discussion of the concepts of “disclosure” and “merit
regulation”, infra notes 179-189 and accompanying texts.

37 Supra note 10 at 13.

38 «SEC-er behishebi karmokando” (“Irresponsible Activities of the SEC™) Share Bazar,
(a Bengali national magazine), 4:8 (16 July 1998)3 at 4.

* Ibid. at 5.

O Ibid.

! Ibid.

42 Supra note 38 at 5.

43 K.U. Ahmad, “Informational efficiency in the Stock Market”, The Daily Star (a

national daily) (27 July 1998) at 4.



early 1998 it started asking issuers to provide full disclosure of information in
prospectuses and advised the investing public to make their investment decisions in light
of such disclosure.* It formally adopted the disclosure review system in January 1999 by
making the Public Issue Rules, 1 998.% (hereinafter PIR).

Under the new legal arrangement the investors in Bangladesh have been
given the whole responsibility of making investment decisions in light of the disclosed
information by the issuers in prospectuses. The SEC no longer shares the responsibility, it
merely ensures full and fair disclosure of material information.*® But this disclosure
system poses different kinds of problems. For example, it is difficult for the investors,
particularly the lay investors, to assess the merit of a security which is ever speculative in
nature.*” In making investment decisions they need to purchase services of the market
intermediaries like investment advisors. Such institutions are, however, newly developed
in Bangladesh and as such their services are hardly reliable.*® In addition, the accuracy of
information disclosed in prospectuses is questionable.49 Legal remedy against any

questionable disclosure or misstatement in prospectuses is far beyond the reach of the

44 See T.L Khalili, M.A Kashem and M.S. Rahman, “Restoring Lost Confidence” Star
Magazine (a supplementary of the Daily Star ), (3 April 1998) 4 at 6.

%5 No. SEC/Sec. 7/P/R-98/140, Bangladesh Gazette (supplementary), (25 Jan. 1999)121.
4 For discussion of the concept of full and fair disclosure of material information, infra
notes 291-198.

47 Supra note 38 at 35. For the nature of a security, infra notes 76-118 and the
accompanying texts.

48 Supra note 38 at 35.

4 Supra note 38 at 35. Also see M. Rahman, Letter to the Editor, The Holiday (a national

weekly) (26 June 1998) at 2.



investors because it involves costs and time.’® The only remedy availed of is the
administrative action by the SEC, namely imposition of fines on the responsible
companies.5 ! But this does not help the investors. If a company is penalized for
misstatement, the fines will be received by the government, not by the investors. Due to
all these factors the investors have lost their attraction for investment in securities®> This
aspect of the problem connected with the disclosure regime in Bangladesh necessitates
the present endeavor.

This thesis will examine the above problems with a view to making
recommendations as to how they can be addressed. It will do so by a comparative analysis
of a well developed regime, namely Ontario. The reason behind choosing Ontario for
comparison is that it is the biggest securities market in Canada, and its law and policy
with respect to securities regulation are basically followed in other provinces. Its
economy depends on these markets “to play a pivotal role in the capital formation and
wealth creation process...(generating) significant jobs in the financial services sector’™>.

Given this role the OSC wants them (the markets) to be “efficient, open and fair’>* so that

0 For a general view of the problems in civil litigation, see R. Rahman, Civil Litigation
in Bangladesh, (Dhaka: Nuruzzaman Choudhury, 1986).

51 See “Regulatory Matters- Penalty Imposed” SEC Quarterly Review (Oct.-Dec. 1994)
19.

52 Financial Express (a national daily) (18 July 1998) at 1; The Bangladesh Observer (a
national daily) (S July 1998) at 1.

53 Ontario Securities Commission (OSC), A Changing Commission for a Changing
Market- 1997 OSC Annual Report (hereinafter 1997 Annual Report),(Ontario: OSC,
1997) at 7.

3¢ Ibid.



(a) “capital can be raised and securities traded quickly and without
unnecessary costs or impediments™;

(b) “current, complete and comparable public information about
issuers and market activity are available”; and

(c) “customers interests come first and investors are protected from

market abuses”.>>

As a measure of investor protection Ontario securities law requires the
full, true and plain disclosure of information relevant to investor decisions.’ It prescribes
forms detailing the matters to be contained in the prospectuses of different types of
companies. Each of the forms sets outs so many matters that if it is truly complied with,
there may be little undisclosed. Non-disclosure or partial disclosure or false disclosure is
remediable by an investor suit for damages which is easy and less time consuming. As a
result, in most of the cases information provided by companies is found to be full and
true, though not always in plain terms.>’ Besides, the OSC has a discretionary
Jjurisdiction, though not often used, to refuse a prospectus in public interest and on some
other specific grounds, which serves as an investor protection shield. Thus the Ontario
investors enjoy the benefits of both disclosure and, to some extent, merit review. As a

result, in Ontario there is an increasing demand for IPOs.’® It indicates that the investors

5 Ibid.

5 Ontario Securities Act(OSA), R.S.0. 1990, c. $.5, s. 56.

57 D. L. Johnston and K.D. Rockwell, Canadian Securities Regulation, (Toronto:
Butterworths, 1998) at 81.

%8 Supra note 53 at 11.
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have confidence in the securities markets which, in turn, contributes to the formation of
capital and the economic progress of the province.
The present work is an attempt to find out, through comparison, what
types of information are subject to prospectus disclosure and what role the respective
securities commissions of Ontario and Bangladesh play in this regard. In other words, it
will be considered whether disclosure required by the laws of Ontario and Bangladesh is
enough to guarantee the investor protection or whether further interventions by the
securities commissions are needed to ensure investor confidence. After discerning the
similarities and disparities between the Ontario and Bangladesh laws, prescriptions to the
problem prevalent in the latter would be suggested to import from the former, where
appropriate. The proposed comparison is justified given the facts
(a) that the matters to be compared (disclosure and the roles of the OSC and SEC) have a
common function under both the systems, namely to provide information to the
investing public concerning an investment enterprise and thereby to ensure its
protectionsg;

(b) that both Ontario and Bangladesh belong to the same legal and economic family,

namely common law system and market economy system.

% This functional affinity is the core of comparative research. To quote Bogdan, “The
compared legal rules and institutes must be comparable to each other functionally: they
must be intended to deal with the same problem.” : M. Bogdan, Comparative Law,
(Sweden: Norway: Law and Taxation Publishers, 1994) at 60.



1

The whole work is divided into four Sections .Section 1 constitutes the
present part of the thesis. Section 2 makes comparisons between the disclosure regimes of
Ontario and Bangladesh. This Section has three sub-divisions: Sub-section 2.1 gives an
introductory idea to the central theme of the thesis. It explains the circumstances
necessitating prospectus registration both in Ontario and Bangladesh. The purpose is to
see if the prospectus registration renders similar functions under both the jurisdictions.
Sub-section 2.2 looks into the theoretical foundations of prospectus regulation with a
view to revealing how Ontario and Bangladesh conform or differ in this regard. Sub-
section 2.3, which constitutes the centrepiece of the Section, is designed to discern the
actual similarities and disparities between the concerned laws. Section 3 provides a
critical evaluation of the comparisons of the concerned laws and the underlying theories.
Section 4, the closing part, contains the conclusion of the thesis and sets forth some

recommendations for reforms of laws, where necessary.



2 PROSPECTUS DISCLOSURE AND THE ROLE OF THE OSC

AND THE SEC- COMPARISONS

2.1 CONTEXTUALIZING PROSPECTUS DISCLOSURE AND THE ROLE OF

THE SECURITIES COMMISSIONS

2.1.1 INTRODUCTION

The central focus of the thesis is the role of the securities commissions of
Ontario and Bangladesh with respect to disclosure through prospectus. It deals with the
extent to which information should be disclosed to the investors and whether the
commissions should review the merits of the securities offered by the prospectuses.
Discussion of matters like these in the forthcoming parts of the thesis presupposes, as a
preliminary, an inquiry into the meaning and purpose of a prospectus, the nature of
transactions requiring a prospectus, and the involvement of the respective securities

commissions of Ontario and Bangladesh in this respect. The following discussion is

being directed to that end.

2.1.2 ONTARIO

12
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The OSA does not contain a definition of “prospectus”._6° A prospectus is
generally understood as a document that contains detailed information®' concerning the
issuer,®” its business, management and securit:y63 being distributed®, etc. so that the
potential investor(s) can make an informed decision on investment in security. It is “the

principal ticket to freely tradable securities™®. It is the “principal” ticket because

% However, a dictionary of Canadian law defines it as “[a]ny prospectus, notice, circular
or advertisement of any kind whatsoever,... whether in writing or otherwise offering to
the public for purchase or subscription any shares or debentures of any company’.
Daphne A. Dukelow and Betsy Nuse, The Dictionary of Canadian Law, 2d ed. (Carswell:
Scarborough, 1995) s.v. “prospectus”. This definition is almost the reproduction of s. 30
of the English Companies Act, 1900, 63 & 64 Vict. c.48, and s. 95 of the (Ontario)
Companies Act, 1907, S.0. 1907 c. 34. It may, however, be said to be an obsolete
definition in view of the modern securities law of Ontario. First, under the modern
securities law of Ontario prospectus is not meant to be anything like advertisement,
notice, etc., which rather, if made in furtherance of the sale of securities, will be called
“trading” in securities. See the texts accompanying notes infra notes 119-134. Second,
today prospectus is not meant to distribute securities to the Public. Because the word,
“public” triggered interpretive problems, the legislature deleted it from the statute with
reference to prospectus requirement in 1981. For details, see infra note 73. Third,
according to the modern law a prospectus is required to distribute securities. But the
given definition only covers a narrow area of securities, namely shares and debentures.
Thus an infinite variety of securities are left outside its fold.

! Information required by the OSA will be discussed in Sub-Section 2.3, below.

62 «Jssuer” means a person or company who has outstanding, issues or proposes to issue,
a security. : OSA, R.S.0.c.8.5, s. 1(1) “issuer”.

8 For the meaning and definition of “security”, see the text accompanying infra notes
76-118.

% For the meaning of “distribution”, see texts accompanying infra notes 135-146.

55 Dilion, “The Prospectus Exemptions, Process and Presentation”, Basic Securities,
(Toronto: Law Society of Upper Canada, April 1988)1 at 1 excerpted in H.L. O’Brien,
Securities Regulation Cases and Materials, vol. 1, (Halifax: Faculty of Law, Dalhousie
University, Fall 1995) at 623 (Course materials prepared for law students of Dalhousie

University).
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normally a person or company can carry on a distribution® in securities only by having a
prospectus approved by the OSC.% There are exceptions to this provision. First,
exemptions from the prospectus requirement are available under the OSA®® or Regulation
or the OSC Rules. ° Second, they may be granted by the OSC at its discretion where
statutory exemptions are not applicable7° Thus though prospectus is the general
requirement for issuing securities, there are exceptional situations in which this
requirement does not apply. This arrangement, called the “closed system”, was introduced

in Ontario on 15 March 1981.”! Prior to that date distributions of securities o the public

% For the meaning and definition of ““distribution” in securities, see the text
accompanying infra.notes135-147.

%7 0SA, R.S.0. 1990 c.S.5, s. 53(1).

58 0S4, R.S.0. 1990 c.SS, ss. 72-73.

% Ontario Securities Act Regulation (OSAR), R.R.O. 1990, Regulation 1015, s. 14;
OSA, R.S.0. 1990 c.S.5 as am., 143. For the rule-making power of the SEC, see infra
note 603.

70 Ibid. s. 74(1). The discretion enjoyed by the OSC with respect to prospectus
registration impacts on the Ontario securities industry. The following comment is quite

appropriate in this respect:

the Act (OSA) is devised in such a way to make the securities industry in
Ontario beholden day in and day out to the Commission (OSC). They are
either there trying to find that they fit within the requirements of the
registration provisions or that the prospectus meets the requirements of the
regulations and the forms which are required by the commission, or they
are there seeking to expand and enlarge upon one of the areas of the
exemptions so that they can see whether they escape the net of the
Securities Commission, or they are there begging the Securities
Commission to exercise the extremely wide discretionary powers vested in
the commission. Legislature of Ontario Debates- Official Report
(Hansard), 31 (6 April 1978) at 1291 (Mr. Renwick).

7! For details see H.G. Emerson, “Business Finance under the “Closed System” of the

Ontario Securities Act: Statutory Scheme and Pitfalls”, in Law Society of Upper Canada,
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were only possibie by filing a prospectus with the OSC unless exemption pro-visions did
apply.”* In other words, non-public distributions were kept out of the scope otf prospectus
regulation. However, it was not clear who was the “public” that needed proteaction, which
created “a minefield of interpretive difficulties””. To replace such difficultiess with

“simplicity and certainty”’* the present system was set up.

Special Lectures -Corporate Law in the 80s, (Don Mills: Rechard De Boo Pu:blishers,
1982) 29 at 35-45.

2 0SA, S.0. 1978 c. 47, s. 51. Before this act (effective from June 1978) proespectus was
required where there was a primary distribution of securities to the public.: OS54, R.S.O.
1970 c. 426, s. 35. Because the word “public” was debatable, Merger Report
recommended for its removal from the OSA.: Report of the Committee of the - Ontario
Securities Commission on the Problems of Disclosure Raised for Investors bys Business
Combinations and Private Placements, (Ontario: Department of Financial anad
Commercial Affairs, Province of Ontario, Feb. 1970) (Merger Report), at parza. 3.20. See
for the interpretive debates, infra note 73.

3 Johnston and Rockwell, Securities Regulation in Canada, supra note 57, ast 70. For
example, in several cases “public” was interpreted differently. Nash v. Lynde,. [1929]
A.C. 158 (H.L.) is the leading English case in which the word was consideread in
reference to securities legislation. There it was maintained that a document as: a
prospectus should be “shown to any person as a member of the public and as an
invitation to that person to take some of the shares referred to” therein. (Per L.ord
Hailsham L.C., at 164). Viscount Sumner said, “““The public”,...is of course & general
word. No particular numbers are prescribed. Anything from two to infinity may serve:
perhaps even one, if he is intended to be first of a series of subscribers, but mzakes further
proceedings needless by himself subscribing the whole. The point is that the offer is such
as to be open to any one who brings his money and applies in due form, whetlher the
prospectus was addressed to him on behalf of the company or not.” (at 169) (emphasis
added). Further, in effect he said that “friends, even if they are business friendls” do not
constitute the public and, therefore, a single private communication among theem is not a
prospectus. (at 168). Thus close friends and business associates were excludecd from the
definition of “public’. This is known as “friends and business associates” test.. In R. v.
Empire Dock Ltd. (1940), 55 B.C.R. 34 (C. C.), one of the earliest Canadian c=ases, it was
observed by Lennox Co. J. that “the meaning of the words ‘the public’ cannot- be tied
down to a specific quantity”. (at 37). The US Supreme Court enunciated a tesst called
“need to know” test in its decision in the SEC v. Ralston Purina Co. (1953), 3346 U.S.
119, 73 S.Ct. 981. In thzt case the defendant company sold its securities of worth §
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Under the closed system, if the exemption-bypasses are not open, no

person or company can trade in a security without a prospectus provided such trade is a

2,000,000 to its own employees under a stock investment plan. Some of the employees
held positions in the company and the others were more junior employees, e.g., foreman
entrusted with the duty of supervision at the lowest level. .The Court held it would be
superfluous if a prospectus information were provided to the first categories of employees
because they did know of them by virtue of their position in the company. Rather the
other employees devoid of the positional advantage had a “need to know” of them. The
Court said, “The design of the statute (The Securities Act, 1933) is to protect investors by
promoting full disclosure of information thought necessary to informed investment
decisions. ... An offering to those who are shown to be able to fend for themselves is
transaction ‘not involving any public offering’”. (at 124-125, footnote omitied). It also
said that “the statute would seem to apply to a “public offering” whether to a few or
many.” (at 125, footnote omitted).Thus the Court means that whoever has or have a “need
to know”, irrespective of the number, must be supplied with a prospectus while securities
are offered for sale. In R. v. Piepgrass (1959), 29 W.W.R. 218, 23 D.L.R. (2d) 220, 125
C.C.C. 364, 31 C.R. 213 (Alta. C.A.) the Alberta Court of Appeal said, “It is clear from
cases and from the authorities cited that it is impossible to define with any degree of
precision what is meant by the term “offer for sale to the public’” (Per Macdonald J. A.,
23 D.L.R. at 228). Of course, it applied the “friends and business associates” test and held
the accused liable because the persons (five in number) to whom they sold shares “were
not in any sense friends or associates of the accused, or persons having common bonds of
interest or association.” (23 D.L.R. at 228). In R. v. McKillop, [1972] 1 O.R. 164, 4
C.C.C. (2d) 390 (Prov. Ct.) a small group of persons

were termed as public. An offer of sale of shares to them was held to be an offering to the
public. Both Ralston Purina and Piepgrass were referred to in this case. The court laid

down that

In my opinion the sales made by the accused to the various named
individuals were not of a strictly private nature. In other words, shares
were not only available to those particular people to the exclusion of all
others. While it is true that the individuals who purchased the shares
constituted a small number in proportion to all residents of this
community, nevertheless, they were not a favoured few, so far as
possessing knowledge of the availability of the shares was concerned. (1
O.R at 168 and 4 C.C.C. at 394, per Greco, Prov. Ct. J.).

™ Merger Report, supra note 72.
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distribution of such security.” The definitions of “security”, “trade” and “distribution”
are the key to understanding the nature of securities transactions as well as the

significance of the need of a “prospectus”.

Security:

The OSA enumerates a list of 16 instruments to be included within the
ambit of “security’ >’ That list is not however, exhaustive.”” Its fold is so expansive that it

may entail “anything that acts like a security, even if not specified in the definition™’®. It

> 0SA,R.R.O. 1990.,c.S.5, s. 53(1).

S Ibid., s. 1(1) “security”.

77 Section 1(1) in defining “security” uses the word “include” instead of “mean” and thus
the definition is inclusive in nature. However, as to whether the definition is exhaustive
or not there is a debate between Alboini and, Johnston and Rockwell while commenting
on the decision in Re George Albino, [Feb. 1991] 14 O.S.C.B. 365. In this case a question
arose whether “the phantom stock plan” (a long term incentive plan) was a security or
not. One commissioner held in the affirmative, one in the negative and third one declined
to decide the issue. On the basis of this decision V. P. Alboini says that “ the definition
(of security) has been treated as if it were exhaustive™: V. P. Alboini, Securities Law and
Practice, 2d ed., (Toronto: Carswell, 1984), vol. I, at 0-29. His interpretation seems to be
grounded on that it was a 2:1 majority decision. But Johnston and Rockwell differ with
Alboini in that his interpretation was “incorrect” as “[o]nly one commissioner used the
reasoning” (that the phantom stock plan was not security): Johnston and Rockwell, supra
note 57 at 25 n. 15. In fact, declining to decide an issue, in law, should not, it is
submitted, be interpreted to have amounted to a negative decision. As such the decision in
the present case cannot be said to be a 2:1 decision. Thus Johnston and Rockwell’s
argument may be said to be correct.

"8 Johnston and Rockwell, supra note 57 at 125. In this connection Iacobucci is worth
quoting, “If the definition is not sufficiently wide to catch what are thought to be
securities, then obviously the objectives of the statute will not be attained”. : F. Iacobucci,
“The Definition of Security for Purposes of a Securities Act”, Proposals for a Securities
Market Law for Canada, (Ottawa: Ministry of Supply and Services, 1979) at 230,
excerpted in H. L. O’Brien, ed. Securities Regulation Cases and Materials, (Halifax,
Faculty of Law, Dalhousie University, Fall 1995) at 404. This purposive approach to



