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IN AN ARBITRATION

Between: i
United Food Procesgérs Union, Local 483 A
N ,;;, . 4
it (The Union)
vy and
,/
The Canada Starch Company Limited
D (The Company)
Grievances-” Re E. McKay, filed\F@bruary 22, 1968
/- Re E. McLaughlin, filed Februarg 26, 1968
K\ Re E. McLaughlin, filed March 1 1968
Hearing - Jume-12, 1968
Before: Inﬁis Christle, Chairman
D. L. Guthrie, Company Nomlnee
George Rarron, Union Nominee
Appearances:
For the Union: »
J.H. Caldwell Vice-President and Grievance Chalr-
man, Local 483 _
R.J. Patrick A President, Local 483
J. Stitt Chlef Steward
B. McKay : v Power House Steward
For the Company:
A. J. Clark Counsel
K, 0. Weldon Industrial Relations Manager
M. K. Baillargeon ~ Power House Su.. rintendent
G. Eddy A Process Superintendant
Witnesses: | |
Called by the Union:
B. McKay
J. A. Sayeau
Called by the Company:
K. 0. Welden . ; R R
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Employee grievances, pursuant to the Collective Agreementv'
between the parties effective May 28, 1957, alleging impropef
assignment'of work to a probationary employee and requesting
payment of overtime. .It was agreed by the parties that the

 result 1ﬁ the McKay grievance would be accepted as governing the
two McLaughlin grievances,
AWARD
The facts:

On February 1, 1968, one of the regular firemeﬁ in the
Company's boilerhouse was due to retire. The Company posted his
Jjob on December lst 1967, in accordance with Article 11 (A) (7)
of the Collective Agreement, éhich reqﬁires that a vacancy resulting

*rrdmvretirement be posted sixty days in advance of:the normal
fetirement date., The posting, referred to as Bulletin No. 150,
remained up for five days required by Article 11 (A) (7). It
specified the nature of the Job, the rate and the requirement

‘thaé the applicant "must'hgve a valid third cléss stationary
engineer's certificate.," ‘ '

The rate set out in Bulletin No. 150 was $2.77 per hour,
the Class 7 rate, although by the collective agfeemenb the job
carries a class 8 rate. The parties agreed, however, that some-
time earlier mahagement‘and the Union had‘reached an understanding
under which any new fireman in the boilerhouse would be.paid a
class 7 rate.

There wére no applicants for the Jjob posted in Bulletin
No. 150. The Compény then:advertised the Job in newspapers,
specifying that the applicant must hold a third class stationary

engineer's certificate, David Hough responded to the ad and was

.../3

Ky



l -3-

hired by the Company, effective February 5, 1968. Effective the
same date, he was assigned to the powerhouse as "fireman - boilér -
house at a class 7 rate." |
~ Hough started working in the boilerhouse on February 5th,

as a trainee on the 7-3 shift with R. Canning. During that
weék E. McLaughlin and the grievor, B. McKay, worked the other
- two shifts. The following week Canning wés on vacation. Hough
‘ﬁorked 11-7 that week, but on Monday, Tuesday, WedneSday and
Thursday he was considered still to be in tréining 80 McLaughlin
and McKay each worked with him for half of the 11-7 shift.
.On Friday and Saturday of that week, that is February 16 & 17
Hough took the 11-7 shift by himself. At that time, not having
'workéé for 14 weeks or 40 days, he was still “on probation"
according to the terms of Article 11 (A) (2). His appointment
under these circumstances gavg’rise to this grievance,. '

When'Bulletin No. 150 was posted; McKay was first spare and
fipst releif operator on the boilerhouse fireman's Job. Mr. McKay
.testified that shortiy aftér the posting Mr. Weldon, the Industrial
Relations Manager, 1nqu1red‘why he had not applied for the regular
fireman's/Job. McKay told Weldon that as first spare and first
relief operator he was getting class 8 rate whereas, in accord-
ance with the arrangement between the Unlon and Management, ‘
Bulletin No. 150 specified a class 7 rate. Subsequently, Mcxa&
did apply for a similar Jjob posted in Bulletin No. 10, dated
February 6, 1968, whiéh also bore a Class 7 rate. However, Mr.
McKay testified that he did so because there was an understanding -
thét he would get a class 8 rate, When Hough started to train
. for the firemap{s Job McKay was the only bulletined relief oper-
ator and wheﬁ Hough first took a shift on his own there were no

bulletined relief operators. ~ 2y
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Mr. McKey also testified that although no one applied for
the Job posted in Bulletin So. 150 he was the only employee
approached about the matter. The Company did not approach any
of the other four employees at the plant who are holders of
third class statiohary engineers! certificates. The Union saw
some é;gnifigahce in this; which was illustrated by the evidence
of Mr. Sayeau. Mr. Sayeau testified that in over 5 years

“employment with the Company he has changed jobs several times.
On two occasions he was approached by someone in a supervisory
capacity and pursuaded to épply for a posted Job for which
there had been no applications.

“Mr. Weldon, the Industrial Relatiéhs Manager, testified
that none of the holders of third class stationary engineers'
certificates at the plant, other than McKay, had been approached
about the Job posted in the Bulletin No. 150 because he had
been quite certain that none of themAwanted the Job. Each of
_them eithér held a job génerally regarded as "desirable" or at
some ﬁrevious-time héd speé;ficaly réquested transfer out of the
powerhouse. Mr, Weldon did not feel that the Company was in
any way obiigated to seek out employees who might be suitable
for a posted job. He also denled that it had ever been the
Company's practice to seek the ﬁhion{s agreement;before adver-’
tising publicly for newremployees. |
The issue: | #

.Theiissue to whether the grievor, B. McKay, should be
awvarded overtime péy on the ground that Company acted contrary
to the collective agreement in awardirgthe position of fireman-
boilerhouse to D. Hough, a probationary employee who had not applied

.../5
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for the.Job pursuant to a posting. The Union alleged that Had
Hough not been given the'r@gular op@fater‘s j§b the grievor and
McLaﬁghlin would have worked & 12 hours shift, including 4 hours
at tﬁe overtime rate, on both February 16 and 17. We must decide
vhether the grievor is entitled to overtime and whether Hough was
properly given the job of fireman-boilerhouse,

Decision:
ARTICLE 3

Reservation to Management

e o0

Subject to the provisions of this Agreement, the Union
recognizes the right of the Company (1) to hire, promote
and transfer, (2) to discipline any employee for just-
ifiable cause, (3) to allocate work, describe, evaluate
and classify Jjobs, and (4) to determine the number of
employees in any classification .

ARTICLE 11
Employee Security

(n) ' Each of the Parties hereto recognizes that employees
are entitled to an equitable measure of securlty based on
senlorlty, subject to the following provisions: -

(1) It is mutually recognized that seniority, skill, ability
to perform the work required, efficiency, responsibility and
physical fitness are important considerations in the selection
of employees for a Job vacancies, ‘

e ® 0 o

(2) Seniority status: employees...shall come under the
provisions of this Agreement, except that they shall be
on probation for the first lﬁ weeks of unbroken service
or 40 days work, whichever 1s the shorter period of
time....

(7) Posting Job Vacancies: All hourly job vacancies within
the scope of this agreement (with specified exceptions) will
be posted....

When a vacancy becomes evident the Job vacancy... will be ~ o

posted...The successful applicant will be chosen within "
an additional 14 days. If a vacancy results from retirement,

.../6
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the vacancy will be posted sixty (60) days in advance of
normal retirement date.

The selection of applicants for a jJob vacancy will be in
~accordance with Article 11 (A) (1). (provision is then
made for a reasonable training period etc.)

In event that a selectee proves during his training period ¢
to be unsatisfactory or desires to return to his former

job then the next selection will be made from those who

answered the bulletin. If none of the applicants are

qualified the Department or Division head will appoint.

an employee who has completed his probationary period.

In our view the c&;x of the matter 1s whether this last sen-
tence of Article 11 (A) (7) prevents the Company from appointing
& probationary employee in the circumstances of this case. Mr.
~01ark however, urged the Board that before we could consider the
propriety of Hough‘s appointment we must satisfy ourselves that
the grievor had some right under the collective agreement to
claim overtime pay. In his submission, even if Hough was im-

’ McKay was not the proper grievor.,
properly .given the fireman's,K Job, The grievance should have been
lodged by an employee who could claim that he was improperly denied the

We do not agree that Mr. Clark's 1s the best way to apprecach | fireman

e J G
. the matter. A "right to claim overtime" need not be spelled out
in the collective agreement. As indicated in an earlier arbifration
beﬁween theue same parties, (unpublished award, dated June 3, 1968,
I. Christie, Chairman).

(There is a) .

broad question whether "an equitable measure of job

security," (under Article 11 (A) (1) gives a bulletined

employee the right to demand that the Company call him

in on overtime rather than assigning the work to an un-

qualified employee. It appears to this Board that under

the general senlority provision the only limitation on

-the Company's right to allocate work is that it may not

intentionaly undercut rights galned through seniority.
Similafly, if a grievor were the only man in the plant qualified
to do certain work and 1f it could bhe @stablished that the — .

Company had breached the Collective Agreament in hiring another

NV
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man to ao that work, the grievor might be able to establish that
as a direét end intentilonal result of the Company’é improper J
action he lost overtime work. Rights to overtime work can only
- be determined by examining the provisions of the collective
agreement which 1limit the Compény's power to fil; Jobs as it
sees fit. As indicated in the earller award referred to above
.undér this collectlve agreement management 1s clearly intended
to be allowed some flexibillty in avolding overtime.

The management rights clause qucted above gives the Company
the right, subject to the provisions of the Agreement, to "hire,
promote and transfer" employees. What then are the limitations
uponvthis power in the Collectlve Agreement?

The Union referred us to the definition of "épare and
‘second relief operator" contained in appendix A, which provides ‘
that "replacement of regular éperatofs class 4 and higher will
be made from spare and second rellef operators who have been
.assigned as a result of a bulletin"”, This provision is obviously
inapplicable because there'were no bulletined spare and second
relief operators in the plant at fhe time Hough was giyén the .
Job. Horeover, the Company did not abpcint Hough as a replace-
ment for Canning but as an additional regular operétor. The
Union would , no doubt, object that the Compaﬂy aid not have the
power to appoint a fourth regular operator in the boilerhouse.
That matter is, appafently, the subject of anbther grievance and
it is unnecessary to go into it because the provision in question
15 ingoplicable, since there were no spare or second operators

bulletined at the time,

Our real concern then is with Article 11 (A) (7). The job

EEN
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eventually taken by Hough was posted for 5 days, in accordénce
with Avticle 11 (A) (7), but there were no applicants for the
Job. Article 11 (A) (7) provides that the selection of applicants
will be in sccordance With'Article 11 (A) (1), that is, on the
basis of‘seniority, skill, ability, etec., and provides for a ten
day training period., The crucial paragraph then requires that

"in the event that a selectee proves during hié training period
to be unsatlsfactory or desires to return to his former job. The
next sellection will be made from those who-have answered the bul-

letin." On the other hand, "If none of the avplicants are qgualifled

the Department or Divislon head will appoint an employee who has

completed his probationary period,

In our: view these parts of Article 11 (a) (1), giﬁ@n their
ordinary and most obvious meaning, apply only in a situation where
there has been at least one applicant for the jJob vacancy posted.
It no employee gpplies then neither the proviSions relating to
‘training bpportunities etc,, noyr the provisiona relatihg to the
sltuation where none of the appllicants 1s sultable, applies. In
other words, where there‘is no appllcant for a posted job the éom»
pany has satisfied the only limitation on its right to "hire, Pro-
mote and transfer" by posting tﬁe Job, Thus, ¢3 in the case before
us, the company is free to hire a man qualified for the Jcob and
place him direetlybin it, although he will, of neceasity, b2 a
probatlonary employee,

Muech ofthe Union's evidence and an considerable part of 1ts
argument was directed to persuading the Board that the Company hag
en obligation , where there was no applicant for a posted job, to
approach any employee who might conceivable be qualified or inter-
ested in doing the job. The Company did malke such an approach to

MeKay with regard to the Job set cut in Bull@tiﬁ.ﬁoe 10 and 1% 1is

»
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clear frcm Mr. Sayeau's evidence that this kind of approach has
been used to get Jobs filled on various ocezsions in the pasteg
But we do not agree that the fact that personal approaches have
beeﬁ used in the past to get Jobs filled creaﬁes eny obligation
on the Company's part., The collective agreement provides fox post-
ing a8 g means of bringing job vacancies to thé-aﬁtention of the |
employees who might be eligible and interested. The Union has
not satisfied us that what the parties real}y intended in setting
out the Jjob posting provisions was that if no applications are
‘made the Company is required to take the initiative in approach-
ing employees, 7 : o .
o ‘We have held that since there were no applicents for the Jjob
posted in Bulletin No. 150 the prohibition in Article 11 (A) (7)
against the appointment of a prqbationary employ@é did not apply.
If follows that, in the exercise of 1ts rights under Article 3,
the Company was quite free to advertise for a2 third class
"Stétionary engineer, to hire him as a probationary employee and
appoint him to the jJob, In reaching this conclusion we have
given the final sentence in the second last paragraph of Article
11 (4) (T7) 1ts literal meaningo The direction that the Department

or Division hear "appoint an employee who has comnleted his PrO=

bationary period" literally only appiies "ir ﬁbné of the applicants

are qualif;ed. "That 1s, it applies only if there have been appli-
cants, We are satisfied that this is not only the literal meaning
of the provision; but alds a reasonable one which takes account
of the interests of the parties. I% 13 probadbly what the partics
intended by tha words they used,

Mr, Cal&%eii, for the Unlon, was of the opinion that the
ees/10
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regulremnent that the Company appoint enly "en employee who h&w..
completed his probationary period” would not apply where & pro-
bationary employee actually applied for a posted Job., The Com-
pany could award him the Job if, on a falr application of Article
1 (A)_(l), he was most deserving of it by virtue of his>skill,
ébility, etc, This; M. Caldwell, admltted, would mean that

the Company could have hired Hough 1nto the labour poeol, repastéd,
the Fireman - Boiierhouse Job and then given it to Hough as only
applicant. To insist on this procedure would not only cause delay,
- 1t might prevent the Company from advertising publicly for a
'qual%fied third class stétion&ry engiﬁéer. In doing 80 the Cone-

’ panthould be running the risk that scme employee who had not
applied for the fir@man's Job when 1t was first poated might have
changed his mind, This would be most unfalr $o one in Hough's
'p@siﬁion;

"h@re i3 slso:the consideration that if there’ wer@ a job to
be filled immediately and none of the Company!s employees possessed
the certificate required by statute, according éo the Union's in-
terpretation of the crucial'passage 1n'Artiéle 11 (A) (7) the
Company could be prevented from filling the Job at all until a
second posting procedure had been gone through,

These practical considera%ions lead us to conclude that éhe
literal meaning of thg collective agreement as it appliés here is
-also the most reasonable,

The effect of the stipul&tion that only an employee who has

cempletad his probat i@aqry period may b2 appointed where nong of

the enplicants are qualified is that where a regular employee does

apply for a posted job the Ccmpany must attempt to train him rather
S~ /M
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hiring a- new employee. This is a considerable protection for
people presently employee Ly the Company, which may inconvenience

the Company on some occasion where the only applicants for posted

Jobs appear quite unsuitable, It 13 not the intent of the agreement, 4

however, that the Company be required to leave a Jjob unfilled or
be requlred to force transfer u@on an unwilling employee whevre
there have been no applicants for a posted Jovw.

Sﬁmmany:

Under Article 3 management has the rigﬁt "to hire, promote
and transfer' employees, subject to the provisions of the collective
agreement, In our opinion the only limitation on the Company's
right which is relevant to the circumstances before us is to be
found in Article 11 (A) (7). That - .section requires that job
vaé@neies beAposted, that selection be in accordance with sen~
iority, skill and abiiity etc. énd provides "if none of the ap-
plicants are qualified then the Department or Division head will
‘eppoint an employee whe has completed his probationary periocd”,
In our view the requimment that the employee appoint@d be one who

hag completed his probationary period only applies where there

have been applicants for the posted job, In this case there were

no applicants for the job posted in Bulletin No. 150, It follows
that the Company's right to hire, promote and transfer was un-

limted by the requirement tﬁaﬁ they appoint an employee who had
completed the probationary period. This is the literal meaning

of Artiele 11 (A) (7), and a consideration of the interests affected

leads usg to conclude that 1% is also a reaconable interpretation

-

2

ﬁg? it, cither B@cause no employee wants the job or bgcause no em-
p%ggﬁgrsgtisfies the statubtory licencing requir§msn$a, the Company
C eel/12

aArbicelz, Vnsye 3 Job 1s posted and there are no applicants—



-12-

S

1s free to advertiss the job and to hire directly for the specific

e e

job. _

The industrial relations staff or other supervisory personnel
may‘informally urge employees to apply for poéted Jobs but there
is no requirement that they must seek out every employee who might
be interested.

No provision of the Collective Agreement other than Article
11 (A) (7) is directly relevant and it follows, from the way that
we have interpreted Article 11 (4) (7), tha& this grievance must

be dismissed,

July “19, 1968
- Innis Christie, Chalrman

D. L. Guthrie

I dissent Geo, Barron
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