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extrapolation of principles flowing from employer-union conflict to conflicts
between the union and the employees (intra-union conflict) served by it, is
not, with respect, a just and fair approach to intra union conflict. I am aided
in this analysis by judgments from New Brunswick, Nova Scotia,
Newfoundland and Saskatchewan.

In Chapter IV, I consider the development and application of the duty
to accommodate as it relates to trade unions. The recent development of the
duty to accommodate imposed upon unions in the human rights field will no
doubt reduce the opportunities for the courts to further develop and refine
the duty of fair representation. While [ am of the view that individual union
members are disadvantaged by interpretations of the Courts requiring proof
of gross negligence before a union is liable for its improper conduct, unions
are themselves disadvantaged as they attempt to identify those circumstances
in which they might have a duty to accommodate members while respecting
collective agreements negotiated by them.

In Chapter V, I use several recent cases to demonstrate why I believe
the courts will be more inclined to limit the law making role with which
certain labour tribunals have clothed themselves. This will foster the

continued judicial development of tort duties owed by unions to their



members.
Chapter VI represents a summary of the current state of the law in

relation to issues surrounding intra-union conflict discussed in this paper.



CHAPTER 1

The Development of a Duty of Fair Representation

Black Americans hoping to benefit from the boom of the war years
following the great conflict of 1939 - 1945 soon had their hopes and dreams
shattered. Shattered by the very institutions that had been created to protect
the working men and women of the western world. While union leaders
espoused equality and fraternity for all, those cries rang hollow to the
millions of black men and women who hoped to share in the wealth of the
post-war years. Black Americans often faced a hostile union leadership that
placed little value on the principle that all men and women are created
equally.

When contract language in collective agreements, negotiated by white
union leaders and white employers, forced black men to work at menial
jobs, while supervisory positions were reserved for whites only, no
complaint was heard from white union leaders. When black men were
systematically replaced by white men on less labour intensive tasks because
of an allegedly valid contract between an employer and the union

democratically elected to represent the workers, no complaint was heard
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from union leaders. Majoratarianism was the standard response used to
justify intra-union discrimination.!

The rationale for the hands-off approach by the union leaders was
purportedly based upon principles of democracy and integrity. After all,
was a union not a collectivity designed to protect the interests of a majority
of its members in ways it considered appropriate? Surely, the state had no
interest in the internal affairs of trade unions! And finally, was a trade
union not unlike a fraternal organization or club, possessing the power to
make its own rules?

The American jurists of the mid-twentieth century were faced with the
daunting task of responding to arguments such as those set out above.
American constitutional law had not yet developed to the point that it alone
could be relied upon to combat the apparent racism of the unions. The
principles of union democracy, majority rule, and the political clout of
American white society found themselves before a Bench that seemed to
have few tools with which to face the daunting challenge of fighting

discrimination against black working men and women.?

! See, Steele v. Louisville & N.R.R. Co. 323 U.S. 192 (1944).

2 Ibid.
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In spite of the criticism that is often levelled at the courts and the
Jjustice system in general, the development of the law in the field of union
responsibility toward its membership is a credit to the creativity of the
Bench. The courts in the United States of America enlisted some of the
most versatile and useful tools of the Anglo-American legal system as they
struggled with the injustices occurring within the union ranks in post-war
America. Tort concepts of neighbourliness, reasonableness, and fairness
were employed in conjunction with the legal principles of agency, fiduciary
duty, and contractual responsibility to craft remedies for apparent wrongs.

In the early case of Steele v. Louisville & N.R.R. Co.® the
Brotherhood of Locomotive Firemen and Engineermen had acquired
bargaining rights pursuant to the Railway Labor Act' to represent all
firemen. Service as a fireman was a prerequisite to service as an engineer.
While a significant number of firemen were black Americans, the majority
were white. That majority had the right to select their bargaining agent. The
majority selected the Brotherhood which permitted only white members. In

spite of the fact blacks could not be members of the Brotherhood, the

3 Supra, note 1.

4 48 Stat. 1185; 45 U.S.C. ss 151 et. seq.



Brotherhood still had a responsibility to represent them.

The white controlled Brotherhood wished to ensure blacks were not
promoted to engineer positions. It set out to accomplish this by entering into
agreements that limited the number of black foremen in each seniority
district, controlling the seniority rights of blacks and restricting their
employment opportunities.

The petitioner Steele and fellow black employees filed a complaint in
the Supreme Court of Alabama, claiming, among other relief, an injunction
against the enforcement of the agreements made between the railway
companies and the Brotherhood. The Supreme Court of Alabama took the
position the complaint stated no cause of action because the Railway Labor
Act gave to the Brotherhood, the exclusive jurisdiction to represent
employees in a craft. That exclusive jurisdiction could not be interfered with
by the court. The Supreme Court of the United States disagreed. In
rendering the opinion of the court, Chief Justice Stone relied upon principles
of duty emanating from the broad powers that had been given to the
Brotherhood. He stated:

"We think that the Railway Labor Act imposes
upon the statutory representative of a craft at least

as exacting a duty to protect equally the interests
of the members of the craft as the Constitution



imposes upon a legislature to give equal protection
to the interests of those for whom it legislates.
Congress has seen fit to clothe the Bargaining
representative with power comparable to those
possessed by a legislature body both to create and
restrict the rights of those whom it represents, . .
. but it has also imposed on the representative a
corresponding duty . . . the duty to exercise fairly
the power conferred upon it in behalf of all those
for whom it acts without hostile discrimination
against them.’

Frankly, the "corresponding duty” to which the Court referred was not
imposed by Congress. It was created by the Courts to respond to the issue
then before it. This corresponding duty constitutes a classic example of
judicial lawmaking through application of legal principles founded in tort
and agency. These legal concepts are clearly evident in the following excerpt
from Steele:

"It is a principle of general application that the
exercise of a granted power to act on behalf of
others involves the assumption toward them of a
duty to exercise that power in their behalf! . . . It
does require the union, in collective bargaining
and in making contracts with the carrier, to
represent non-union or minority union members of
the craft without hostile discrimination, fairly,
impartially and in good faith" .5

5 Supra, note 1 at 202, 203.

8 Supra, note 1 at 202, 204.
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The union, having taken upon itself the role of agent for its members, had
a duty act in their best interests.’

In Brotherhood of Railroad Trainmen v. Howard® a white controlled
union negotiated a contract which resulted in the loss of jobs by black
porters because of their race. Howard was a member of a separate black
union. He and other black men in his union were adversely affected by the
majority union contract. Howard’s complaint was that the defendant
brotherhood discriminated against the black union. He sought an order
declaring the contract null and void. In rendering judgment in favour of
Howard, the U.S. Supreme Court concluded the union must execute its trust
"without lawless invasions of the rights of other workers".’

We see, then, that by 1952 the courts had employed the notion that
trade unions owe a duty toward their members in order to provide a remedy

in circumstances where none seemed available. However, other than by way

7 Similar approaches are evident in the judgments in Syres, et al v. Oil Workers
International Union, et al 323 F. 2d. 739 (5 Cir. 1955), 350 U.S. 892 (1955) and
Brotherhood of Railroad Trainmen v. Howard 343 U.S. 768 (1952).

8  Supra, note 7.

®  Supra, note 7 at 774.
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of dicta,' the United States Supreme Court had not, by that time, applied
that principle in any cases other than those involving allegations of racial
discrimination in the context of workers employed in the railway sector
pursuant to the Railway Labour Act.

It was not until the case of Ford Motor Company v. Huffiman'! that
the Supreme Court considered a fair representation complaint whose ratio
did not involve an allegation of racial discrimination.

In Huffman, the company and the union had agreed to a clause which
gave seniority to returning military servicemen upon completion of six
month’s service with the Ford Motor Company. Huffman complained that
the union had violated its duty to fairly represent all employees because it
had discriminated on the basis of pre-employment military service which
was unrelated to job performance. He argued the only conditions upon
which a union could discriminate were those related to seniority,
performance, and other job related issues. The U.S. Supreme Court
concluded the seniority credit negotiated for servicemen was within the

bounds of relevancy. The Court acknowledged that the employer and the

10 See, for example, Wallace Corporation v. National Labour Relations Board 323
U.S. 248 (1944) and Communications Association v. Douds 339 U.S. 382 (1950).

'1'356 U.S. 330 (1953).
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union could make reasonable distinctions without violating the duty of fair
representation. Although the Court did not interpret the duty as broadly as
Huffman had hoped, (he did not obtain the relief sought) its conclusions did
extend the duty beyond one which limited itself to issues of racial
discrimination.

The Court concluded as follows:
"The complete satisfaction of all who are
represented is hardly to be expected. A wide
range of reasonableness must be allowed a

statutory bargaining representative in serving the
unit it represents subject always to complete good

faith and honesty of purpose in the exercise of its
discretion".'? (emphasis added)

The corollary of the Supreme Court’s opinion was that the exercise
of discretion by a union that was not made in complete good faith and
honesty of purpose was actionable. While lack of good faith and honesty
was actionable, no positive standard that must be met by a union had yet
been defined.

Was this developing duty anything but an intentional tort? The cases

seemed to be sending mixed messages. Consider the Steele case as an

example. In that case, the predominantly white union sought a contract

2 Ibid. at 338-339.
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excluding blacks from serving as firemen. The petitioners sought to enjoin
their union from negotiating such an agreement. The Court discussed the
exercise of a granted power to act on behalf of others while at the same time
exhorting the union to avoid hostile discrimination. A requiremeiit to
exercise a granted power on behalf of others imposes a higher standard upon
a trade union than the mere avoidance of hostile discrimination.

The standard of care was further refined in the two leading American
cases of Humphrey v. Moore" and Vaca v. Sipes."

In Humphrey v. Moore two companies merged. Their employees
were represented by the same bargaining agent. An issue arose as to
whether the seniority lists should be dovetailed or whether each unit should
maintain its own list. After initially announcing it would take no position
on the issue, the union changed its mind and recommended dovetailing to
the joint labour-management committee assigned the task of resolving the
dispute. The plaintiff, who was in the unit opposed to dovetailing, sued the
union president alleging the order approving the dovetailing was arbitrary,

capricious, and contrary to both the practice within the industry and the

13375 U.S. 335 (1964).
14386 U.S. 171 (1967).



13

collective agreement.

The Kentucky Court of Appeals found there was a breach of the duty
to fairly represent all employees because the union sought to represent two
sets of employees with antagonistic positions. The result in the Court of
Appeal was the imposition of strict liability against any union who was
called upon to represent employees with conflicting interests. In considering
the practicalities of union management the U.S. Supreme Court rejected
such a proposition:

"We are not ready to find a breach of the
collective bargaining agent’s duty of fair
representation in taking a good faith position
contrary to that of some individuals whom it
represents nor in supporting the position of one
group of employees against that of another ...
[because] conflict between employees represented
by the same union is a recurring fact. To remove
or gag the union in these cases would surely
weaken the collective bargaining and grievance
process"!®

Unlike the facts in the racial discrimination cases, those in Vaca v.

Sipes did not cry out for court intervention. The employee who made the

allegation that his union had treated him unfairly had returned from sick

15 Ibid. at 349-350. In all Canadian provinces and those areas governed by federal
Jjurisdiction such issues of successorship and inter-mingling of employees are now the
exclusive domain of the labour relations tribunals.
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leave with a medical certificate stating that he was fit to return to work.
The employer questioned the validity of the certificate and had the employee
see the company doctor who concluded the employee should not return to
work which required heavy lifting. The union processed the grievance to
the fourth level and then had the employee examined by an independent
physician at union expense. The independent physician agreed with the
company doctor’s opinion that the employee was not work-ready. The
union dropped the grievance and suggested the employee accept the
employer’s offer of a referral to a rehabilitation centre. The employee
brought action against the union for breach of its duty of fair representation.
He sought an order forcing the union to proceed with the grievance. The
U.S. Supreme Court found in favour of the union. However, in the course
of rendering judgment the court formulated the standard of care expected of
a union in order to fulfil its duty of fair representation:

"Under this doctrine, the exclusive agent’s
statutory authority to represent all members of a
designated unit includes a statutory obligation to
serve the interests of all members without hostility
or discrimination toward any, to exercise its

discretion with complete good faith and honesty
and to avoid arbitrary conduct."!®

16 Note 9 at 358-360.
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While the standard applied in Vaca v. Sipes imposes a higher one than

that of simply avoiding hostility, the formulation of the test, because of its
reference to arbitrary conduct, leaves some question about whether
intentional conduct is required. The reference to "hostility or discrimination”
indicates a clear requirement of some sort of guilty intent. The failure to
act in good faith and with honesty contemplates proof that the union
executive intentionally acted in bad faith and with dishonesty. Finally, from
the cases discussed, infra, we will see the test for arbitrariness ranges from
simple negligence to irrationality. The most commonly applied definition of
arbitrariness is that it lacks a rational basis. Decisions have been held not to
be arbitrary if they are based upon relevant, permissible factors. In any
event, it is clear that discrimination and hostility required intentional conduct
while arbitrary conduct required something more than mere or simple
negligence.’

The onus upon a union member who considered himself or herself to

have been mistreated by the union executive was heavy. The courts would

17 For an excellent analysis of the hostility, discrimination and arbitrariness test see,
Neva S. Flaherty, Determining Standards for a Union’s Duty of Fair Representation: The
Case for Ordinary Negligence (1980) 65 Cornell Law Review 634 and cases cited
therein. See also, Adams, Canadian Labour Law, 2nd Edition, Canada Law Book Inc:
Aurora, 1998, page 13.1-13.10.
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only intervene in cases of hostility or discrimination, lack of good faith and
honesty or where the union member could prove the union had been
arbitrary in its treatment of him.

We will see that since the early cases up to and including the present
time the American standard of proof for the arbitrary component of the test
has, with varying interpretations, remained at one of irrationality. In fact,
it could be said the standard a union must meet is lower today given some
recent cases than it was in earlier stages of its development.

The Canadian standard has, however, evolved significantly. It will be
demonstrated that in those Provinces where the duty has not been codified
there exists substantial jurisprudence that the standard is one of simple

negligence. These issues are more fully dealt with in Chapters II and III,

infra.

Tort Law Context

It is surprising it took so long for the courts to develop a standard
against which to measure the conduct of unions toward their members. Once
a duty was recognized, courts still exhibited considerable restraint in

imposing standards upon unions. Similar restraint was not exhibited in other
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areas of human endeavour.

It is important to juxtapose the development of the concept of the duty
of fair representation with other major developments in the field of tort and
contract law.

In 1932, at least 12 years before the U.S. Supreme Court judgments
in Steele and Howard, Lord Atkin wrote his infamous judgment in
Donoghue v. Stevenson' wherein he concluded that persons within our
reasonable contemplation are our neighbours. We owe them a duty to avoid
foreseeable harm. If the law of torts could be employed to provide a remedy
to a consumer of soda in circumstances where contract principles were of
no avail, could not this same concept of duty have been employed to found
an action in negligence by a trade unionist toward his executive? Are not
union members at least equally within the contemplation of members of the
union executive as are soda pop drinkers within the contemplation of the
bottler?

Obviously, the principles flowing from Donoghue v. Stevenson did not

limit themselves to soda pop drinkers. Before the decision in Vaca v. Sipes,

18 [1932] A.C. 562; [1932] All E.R. 1. This test, has, of course been accepted and
is well entrenched in Canadian law given such decisions as City of Kamloops v. Nielsen
[1984] 2 S.C.R. 2; and Just v. British Columbia [1989] 2 S.C.R. 1228.
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the courts had concluded that aggrieved parties to a contract were not
limited to a contractual remedy,' and that professionals were liable in
contract as well as negligence.”® There were also claims that attorneys
might be found liable in negligence as well as contract.?

Perhaps the best example of the debate concerning the duty to take
care is found in Palsgraf v. Long Island Railroad Co.* a decision rendered
long before Steele and Howard. Justice Cardozo, speaking for the majority
concluded every negligent act must be predicated upon a duty to someone.
Andrews, J. in the dissent would have us separate concepts of duty from
those of liability. He would have concluded that one owes a duty to the
world at large to refrain from those acts that would threaten others.

It is not my intention to repeat that debate. My purpose now is
simply to suggest that union members are in a sufficiently proximate
position to the executive that it should have them (the members) within their

reasonable contemplation when negotiating collective agreements oOr

9 Nocton v. Lord Ashburton, [1914] A.C. 932.
0 Chandler v. Crane, Christmas & Co., [1951] 2 K.B. 164.

2l See, Wade, The Attorney’s Liability for Negligence (1959), 12 Vand. L. Rev.
755.

Z (1928) 162 N.E. 99 (N.Y.C.A.); 248 N.Y. 339 (C.A.).
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proceeding with grievances. However, from the era of Vaca v. Sipes to the
present day, courts and tribunals have struggled with the degree to which a
union owes such a duty to its members.

Uncertain of the extent to which negligence principles should govern
the relationship between the union executive and the membership, the courts
effectively created an intentional tort that has gradually given way to
concepts of negligence. It is this evolution from the intentional tort to the

tort of negligence that will be the focus of the next chapter.

Fiduciary Duty

Before tracing the evolution of the tort duty in matters of intra union
disputes it is appropriate to comment upon the fiduciary relationship that
exists between a union member and his or her executive. That relationship
was an integral part of the development of the duty of fair representation in
the United States. The relationship of dependence by the member upon his
or her union was instrumental in the conclusion that a statutory obligation
existed in Steele and Howard. The grant of power to the union required that
it act in the interests of the member.

It is also important to note that the remedy sought in Steele and
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Howard was not one of general damages. The petitioners sought to have the
offending contract language removed. Their demand was for a remedy that
historically would have been available in Courts of equity. A fiduciary
relationship is distinguished from a relationship in which ordinary negligence
arises by reason of the presence of loyalty, trust and confidence.?

This fiduciary analogy is well articulated in Chauffeurs, Teamsters and
Helpers, Local No. 391 v. Terry et al.** Terry brought action against his
employer for violation of the collective agreement and joined his union as
a party, alleging breach of its duty of fair representation contrary to section
301 of the Labour Management Relations Act.® The issue before the
Supreme Court of the United States was whether the plaintiff was entitled
to a jury trial. If the action was strictly equitable then no jury need be
summoned. If the action was legal, or part legal and part equitable then the
plaintiff was entitled to a jury trial. The union, not wanting a jury trial,
argued the relationship between it and its member was comparable to a trust.

While the Court concluded an action for breach of the duty of fair

B Lloyd’s Bank Lid. v. Bundy, [1975] Q.B. 326; cited with approval in Norberg v.
Wynrib, [1992] 2 S.C.R. 226.

2 494 U.S. 558 (1990).

5 61 Stat. 156; 29 U.S.C. s5.185 (1982 ed.). A union may only be liable to its
member if the plaintiff is able to prove a violation of the collective agreement.
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representation was part equitable and part legal the following excerpt
demonstrates the role trust considerations have played and continue to play
in the development of that duty:

"Just as a trustee must act in the best interest of
the beneficiaries, 2 A W. Fratcher, Scott on Trusts
f170 (4th id. 1987), a union, as the exclusive
representative of the workers, must exercise its
power to act on behalf of the employees in good
faith, Vaca v. Sipes, 386 U.S. at 177. Moreover,
just as a beneficiary does not directly control the
actions of a trustee, 3 Fratcher, supra, f187,
individual employee lacks direct control over a
union’s actions taken on his behalf, see Cox, the
Legal Nature of Collective Bargaining
Agreements, 57 Mich. L. Rev. 1, 21 (1958).

The trust analogy extends to a union’s handling of
grievances. In most cases, a trustee has the
exclusive authority to sue third parties who injure
the beneficiaries’ interest in the trust . . . The
trustee then has the sole responsibility for
determining whether to settle, arbitrate or
otherwise dispose of the claim. Similarly, the
union typically has broad discretion in its decision
whether and how to pursue an employee’s
grievance . . . %

That fairly recent statement of the American jurisprudence is consistent with
the earlier statements of the law. In Steele the development of the duty of

fair representation was grounded on the basis that a union has a granted

% Supra, note 24 at 567, 568.



