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Balkan, a majority rejected the Bond point of view completely. 130

A more realistic view of the case where an accused wishes to wait
upon the attendance of his lawyer would concentrate primarily upon
the time involved. In Bond, the police could have waited until 1.45
a.m. before the time limit imposed by s. 237 ran out.!3! The law
presently states that an accused has the right to contact a lawyer,
whether or not there is conflict between that right and the
breathalyzer time limit: 132 but in the case where an accused, having
contacted counsel, wishes to wait upon the attendance of his lawyer
at the police station, he should be allowed to do so, provided there is
no conflict with the breathalyzer time limit. 133

R. v.MacDonald, 134 a recent case before the Nova Scotia Appeal
Division, concerned the quite different problem of an accused who
was given the facilities to contact counsel, but was unable to do so.
Mr. MacDonald attempted, without success, to contact three
lawyers, and then refused the demand. Macdonald J.A. held that the
accused should be convicted because his right to counsel had not
been infringed. '35 He held:

... I do not feel that in this country the police have any
obligation to contact counsel on behalf of a detained or arrested
person. . .136

130. {19731 6 W.W.R. 617; 13 C.C.C. (2d) 482; 25 C.R.N.S. 109 (Alta. S.C.,
A.D.). The dissenting judgment of McDermid J.A. rests upon a holding similar to
Bond.

131. This may have been the case inR. v. Stasiuk (1974), 25 C.R.N.S. 309 (Sask.
D.C.).

132. This is explicit in the judgment of Laskin J. in Brownridge, [1972] S.C.R.
926 at 954; 28 D.L.R. (3d) 1 at 21; 7 C.C.C. (2d) 417 at 437; 18 C.R.N.S. 308 at
328-9.

.. .I have no doubt that primacy must be given to the substantive protection
accorded by the Canadian Bill of Rights rather than to the statutory rule of
evidence embodied in s. 224A(c¢) (ii) [s. 237 (¢) (ii)].

133. Hence, inR. v. Balkan, [1973]16 W.W.R. 617 at 632; 13 C.C.C. (2d) 482 at
495,25 C.R.N..S. 109 at 124 (Alta. S.C., A.D.), Prowse J.A. commented:

. . even if the respondent had had one confidential call to his solicitor I see no
reason why he should not be permitted thereafter to have a confidential
interview, so long as the request for such interview is not made for any ulterior
purpose, such as lack of good faith, or to create any unreasonable delay in the
police investigation.

134. (1974), 10N.S.R. (2d) 295; 22 C.C.C. (2d) 350 (S.C., A.D.).

135. Following the similar decision in R. v. Drouin (1973), 10 C.C.C. (2d) 18
(P.E.I.S.C)).

136. (1974), 1I0N.S.R. (2d) 295 at 301; 22 C.C.C. (2d) 350 at 357 (S.C., A.D.).
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. although the right to retain and instruct counsel was not
abridged or infringed, the respondent was unable to exercise the
right. . 137

The decision was, no doubt, legally correct: but what of the *“spirit
of the law’’? Was Mr. MacDonald in a different position from a
man detained who is unable to contact counsel because he cannot
speak English?

4. The Right to Counsel and the Right to Privacy

Development in the right to counsel area after Brownridge has
also concentrated upon the question: if recognition of the right to
retain and instruct counsel without delay is made by granting
permission to an accused to speak to a lawyer, what facilities must
be provided to ensure a full and proper exercise of that right? The
answer of the courts has been to require that the police give an
accused privacy in his consultation with counsel, and if the right to
privacy is not adequately recognized, to acquit of refusal on the
ground of ‘‘reasonable excuse’’ [or its Bill of Rights equivalent].

(a). When Counsel Appears in Person

In the period following the decision in Brownridge, the police
began to recognize a right to contact counsel, but insisted upon the
need to remain close by the accused during consultation, in order to
ensure that the accused did nothing to affect the accuracy of the
breathalyzer machine. 138 The courts have unanimously regarded the
validity of this argument as entitling the police to keep a visual
surveillance only, and have required that the police give an accused
oral privacy.'®® In R. v. Doherty, Macdonald J.A. discussed the
privacy requirement generally, stating:

137. Id. at 303; 22 C.C.C. (2d) at 358.

138. The interests of the police on this ground are discussed inR. v. Levy (1973),
11 C.C.C. (2d) 521 at 527; 21 C.R.N.S. 292 at 297 (N.S. Pro. Mag. Ct.); R. v.
Balkan, [197316 W.W.R. 617 at 620-1, 617-8, 631; 13 C.C.C. (2d) 482 at 485,
491, 494; 25 C.R.N.S. 109 at 113, 119-20, 123 (Alta. S.C., A.D.); R. v. Doherty
(1974), 18 C.C.C. (2d) 487 at 489 (N.S. Cty. Ct.).

139. The basis for oral privacy is two-fold. First, it is said that communication
between counsel and client must be regarded as confidential and privileged: R. v.
Balkan, [1973]16 W.W .R. 617 at 631; 13 C.C.C. (2d) 482 at 494; 25 C.R.N.S. 109
at 123 (Alta. S.C., A.D.);R. v. Doherty (1974), 18 C.C.C. (2d) 487 at 489 (N.S.
Cty. Ct.). Secondly, it is said that without privacy, there could be no proper frank
discussion between client and counsel: R. v. Balkan, id.; R. v. Doherty, id. at 491.
Note also that in R. v. Walkington, [1974] 6 W.W.R. 117; 17 C.C.C. (2d) 553
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. . . a detained person must be allowed to instruct his counsel
outside the hearing of other persons — in other words, under
circumstances that he can confer with and instruct his counsel
without being overheard by anybody. This element of privacy
may well be capable of accomplishment without the detained
person being actually out of sight of those in authority. 140

In the subsequent retrial of Mr. Doherty,*41 O Hearn J. added
two important details to the general principle. First, he held that it is
up to the police to arrange adequate facilities to ensure privacy.42
This holding, it is submitted, is in accordance with Laskin J.’s view
of the primacy of the right to counsel.14? Second, he held that the
purpose of the right to privacy is to encourage frankness in
communication between counsel and client. Therefore, the
arrangements must permit conversation in a normal tone of voice
without risk of being overheard.144

It cannot be denied that the right to privacy will cause the police
some trouble, particularly with respect to small police facilities
beyond the cities. One may with justice wonder why the law
imposes rigorous conditions on the exercise of the right to counsel,
but makes no provision for the indigent who does not know his
rights, or cannot contact a lawyer at all.

(b). Over the Telephone

The principles discussed above apply equally where an accused

(Sask. C.A)), it was held that because of conflict of interest, the accused has no
right to visual privacy.

140. (1974), 18 C.C.C. (2d) 487 at 497 (N.S. Cty. Ct.). See generally, on the
right to privacy: R. v. Penner, [1973] 6 W.W.R. 94; 39 D.L.R. (3d) 246; 12
C.C.C. (2d) 468; 22 C.R.N.S. 35 (Man. C.A.); R. v. Balkan, [1973] 6 W.W R.
617; 13 C.C.C. (2d) 482; 25 C.R.N.S. 109 (Alta. S.C., A.D.).

141. R. v.Doherty (1974), 18 C.C.C. (2d) 487 (N.S. Cty. Ct.).

142. Id. at 489:

. it is for the public authorities and the police to provide adequate
accommodation for this particular purpose.

Id. at 491:

. .the burden of providing adequate accommodation is on the public authority,
not on the defendant.
143. See the quotation from Laskin J.’s judgment in Brownridge contained in note
132, supra.
144. R. v.Doherry (1974), 18 C.C.C. (2d) 487 at 491 (N.S. Cty. Ct.):

. while it may be that the distance was physically adequate for a low-voiced
conversation to be carried on .. . still 1 think there was a psychological
difficulty here which affected the condition of sufficient privacy.
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exercises his right to counsel by telephone.45 Little need be added
to these principles except to note the suggestion by O Hearn J. that
the installation of a sound proof telephone booth at police stations
would satisfy the privacy requirements of the law.146

(c). Waiver of the Right to Privacy

The Nova Scotia courts have yet to pass upon the question
whether an accused will be deemed to have waived his right to
privacy if he does not request privacy. There is authority suggesting
that lack of request amounts to waiver'4? but there is also authority
to the contrary.14® Neither side of the debate has yet considered the
following dicrum from the judgment of Laskin J. in Hogan.

I should note also that there was no contention of waiver by the
accused of his right to counsel, assuming that would be an answer
to an alleged breach of any of his rights as an individual under the
Canadian Bill of Rights. 149

5. Conclusion

The post-Brownridge law on right to counsel has degenerated into
a mass of petty, technical and often contradictory rules. Little
consideration has been given to thé reality of the problems with
which s. 2(¢) (ii) should deal: problems of access to counsel; of
access to one’s rights; and of self-incrimination. The recent case of
R. v. Bagnell'0 serves as a further warning to police in the area of

145. See, for example, R. v. Penner, [1973] 6 W.W.R. 94; 39 D.L.R. (3d) 246;
12 C.C.C. (2d) 468; 22 C.R.N.S. 35 (Man. C.A.); R. v. Maksimchuk, [1974] 2
W.W.R. 668;43 D.L.R. (3d) 478; 15 C.C.C. (2d) 208 (Man. C.A.); R. v. Doherty
(1974), 8 N.S.R. (2d) 172; 16 C.C.C. (2d) 494; 25 C.R.N.S. 289 (S.C., A.D.); R.
v. Stasiuk (1974), 25 C.R.N.S. 309 (Sask. D.C.); R. v. Doherty (1974), 18 C.C.C.
(2d) 487 (N.S. Cty. Ct.).

146. R. v.Doherty (1974), 18 C.C.C. (2d) 487 at 491 (N.S. Cty. Ct.).

147. R. v. Stasiuk (1974), 25 C.R.N.S. 309 (Sask. D.C.); R. v. Irwin, [1974] 5
W.W.R. 744; 18 C.C.C. (2d) 563, 28 C.R.N.S. 23 (Man. C.A.).

148. R. v. Maksimchuk, [1974]2 W. W. R. 668; 43 D.L.R. (3d) 478; 15 C.C.C.
(2d) 208 (Man. C.A.); R. v. Balkan, [1973] 6 W.W .R. 617 at 628-9; 13 C.C.C.
(2d) 482 at 492; 25 C.R.N.S. 109 at 120-1 (Alta. S.C., A.D.):

. . . prejudice must be inferred . . . [emphasis added].

149. Hogan v. The Queen, [1975]12 S.C.R. 574 at 589; 9 N.S.R. (2d) 145 at 158;
18 C.C.C. (2d) 65 at 76; 26 C.R.N.S. 207 at 219. However, there seems to be no
reason why an accused cannot waive his right to counsel. See R. v. Irwin, [1974] 5
W.W.R. 744 at 748; 18 C.C.C. (2d) 563 at 567; 28 C.R.N.S 23 at 28 (Man. C.A.).
150. (1975),9N.S.R. (2d) 351 (S.C., A.D.).
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breathalyzer law. Mr. Bagnell, having been convicted of refusing
the breathalyzer, went after the arresting officer with a loaded
elephant gun. There is a message in that for us all.

IV. Ignorance of the Law as a Defence
1. The MacLean Case and its Result

Nova Scotia courts have dealt, in recent years, with a number of
cases in which an accused has raised mistake or ignorance of law as
a defence to a criminal charge.5! In general, the courts have been
unresponsive to such a plea,!52 relying upon variations of the
ancient maxim ignorantia juris non excusar'3 and its equivalent in

151. R.v. Ninos, [1964]11 C.C.C. 326,48 M.P.R. 383 (N.S.S.C. in banco);R. v.
Pace (1965), 48 D.L.R. (2d) 532; 50 M.P.R. 301; [1965] 3 C.C.C. 55 (N.S.S.C.
in banco); R. v. Jollimore (1962), 46 M.P.R. 283; 131 C.C.C. 319 (sub nom.R. ex
rel. Ross v. Jollimore), 36 C.R. 300 (N.S.S.C. in banco); R. v. Villeneuve, [1969]
1 C.C.C. 267, 2 C.R.N.S. 301 (sub nom. R. ex rel. Whittemore v. Villeneuve)
(N.S. Cty. Ct.).

152. See generally G. Williams, Criminal Law: The General Part (2d ed. London:
Stevens and Sons, 1961) at 287 ff.; Kenny's Outlines of Criminal Law (19th ed.
Cambridge: University Press, 1966) at 60-2; Smith and Hogan, Criminal Law (2d
ed. London: Butterworths, 1969) at 48-51; C. Howard, Australian Criminal Law
(2d ed. Melboume: The Law Book Co., 1970) at 370-4; Lafave and Scott,
Handbook on Criminal Law (St. Paul: West Pub. Co., 1972) at 362 ff.; Model
Penal Code, s. 2.04 Comment (Tent. Draft No. 4, 1955); and the authority referred
to therein. In terms of authority in Canada, see R. v. Brinkley (1907), 14 O.L.R.
434; 12 C.C.C. 454 (C.A)); Kokoliades v. Kennedy (1911), 40 Que. S.C. 306; 13
Que. P.R. 20; 18 C.C.C. 495 (S.C.) [acquitted, but disapproved in R. v Campbell,
infral; R. v. Shymkowich, {1954] S.C.R. 606; 110 C.C.C. 97; 19 C.R. 401;R. ex
rel. Irwin v. Dalley, [1957]0.W.N. 123; 8 D.L.R. (2d) 179; 118 C.C.C. 116; 25
C.R. 269 (C.A.);R. v.Campbell, [1973]2 W.W R. 246; 10 C.C.C. (2d) 26 (Alta.
D.C.). Examples of mistake or ignorance of law providing an excuse via statutory
interpretation are: R. ex rel. Courneyer v. Waters, [1957] O.W.N. 269; 9 D.L.R.
(2d) 649 (C.A.); R. v. Austin (1958), 24 W.W . R. 293; 120 C.C.C. 118; 27 C.R.
355 (B.C.C.A.); R.v. Howson, [1966] 2 O.R. 63; 55 D.L.R. (2d) 582; [1966] 3
C.C.C. 348; 47 C.R. 322 (C.A.); R. v. De Marco (1974), 13 C.C.C. (2d) 369
(Ont. C.A)).

153. See E. Keedy, Ignorance and Mistake in the Criminal Law (1908), 22
H.L.R.75at76n. 1:

The maxim appears in various wordings. /gnorantia legis neminem excusat:
Lush, J. in Reg. v. Mayor of Tewkesbury, 3 Q.B. 629, 639. Ignorantia eorum,
quae quis scire tenetur, non excusat: 1 Hale P.C. 42. Ignorantia excusatur, non
Juris sed facti: 2 Bouvier, Law Dict. 355. Ignorantia juris, quod quisque tenetur
scire, neminem excusat: 4 Bl. Com. 27. Ignorantia juris hand excusat. Cooper v.
Phibbs, L. R. 2H. L. 149, 170.

This may not be the academic esoterica it seems. See infra, note 172 ff.



Recent Developments in Criminal Law in Nova Scotia 777

the Criminal Code.54 In R. v. MacLean, 5% however, O Hearn J.
was faced with a situation in which:

. . . the voice of practical sense replies that, in fact, the accepted
‘‘penal’’ law contains many petty proscriptions of conduct which
are not recognized by normal persons as having moral
significance, and that when social harm becomes so diluted that it
cannot thus be recognized, it is time in the sphere of positive
criminal law to do justice in light of the facts. 156

Mr. MacLean was employed at the Halifax International Airport,
and in October 1972 he was convicted of refusal to take a
breathalyzer test157, a conviction which resulted in the automatic
revocation!58 of his driver’s license under provincial legislation.159
The accused knew that his license had been revoked but, for
employment purposes, he needed to drive at the airport itself. 16 In
doubt as to the matter, the accused telephoned the office of the
Registrar of Motor Vehicles and was told that the revocation of his
driving license was of no consequence with respect to the airport,
because one did not need a license to drive on Government
property. All that was required was the permission of a superior.
Shortly thereafter, while driving with permission, the accused was

154. R.S.C. 1970,¢c.C-34,5.19:

Ignorance of the law by a person who commits an offence is not an excuse for
committing that offence.

InR. v. Shymkowich, [1954] S.C.R. 606 at 624; 110 C.C.C. 94 at 114; 19 C.R.
401 at 418, Locke J. commented:

1 do not think the question to be determined is affected by [the then ] section 22
of the Criminal Code stating that ignorance of the law is not an excuse for any
offence committed, since the question to be determined is whether or not the
respondent committed any offence.

155. (1974), 46 D.L.R. (3d) 564; 17 C.C.C. (2d) 84; 27 C.R.N.S. 31 (N.S. Cty.
Ct.).

156. 1. Hall, Ignorance and Mistake in Criminal Law (1957), 33 Ind. L.J. 1 at 39.
See also MacLean, id. at 582-3; 17 C.C.C. at 102-3; 27 C.R.N.S. at 49-50.

157. R.S.C. 1970, c. C-34, 5. 235(2).

158. The word *‘revocation’ is used advisedly. An interesting recent Nova Scotia
development is to be found in R. v. Fraser (1974), 8 N.S.R. (2d) 698; 18 C.C.C.
(2d) 235(S.C., A.D.)andR. v. Knickle (1974), 8 N.S.R. (2d) 265; 18 C.C.C. (2d)
341 (8.C., A.D.) in which it was held that a charge of driving while disqualified
contrary to s. 238(3) of the Code by reason of cancellation of license is not
supported by proof of suspension of right to secure a license (Fraser), nor by a
Registrar’s certificate stating that an accused’s privilege of obtaining a license had
been revoked (Knickle).

159. Motor Vehicle Act, R.S.N.S. 1967, ¢. 191, s. 250(2).

160. R. v. MacLean (1974), 46 D.L.R. (3d) 564 at 566; 17 C.C.C. (2d) 84 at 86;
27 C.R.N.S. 31 at 33 (N.S. Cty. Ct.). See also infra, note 162.
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involved in a collision at the airport. He was subsequently charged
under s. 238(3) of the Criminal Code with driving a motor vehicle
in Canada while disqualified. At trial, the accused was acquitted,
and the matter came before O Hearn J. on appeal by the Crown by
way of trial de novo.

O Hearn J. began by considering the scope of s. 238(3) (a) and
held that an accused cannot be convicted of an offence against that
section unless the Crown can show that the accused was driving in a
place where he is required by law to have a license to drive, and that
the accused did not have a license because it had been suspended or
cancelled.6® His Lordship held further that the Nova Scotia Motor
Vehicle Act did not apply to require the accused to have a valid
license at the airport, because the provisions of that Act required
licenses to drive only on a highway, and the accused was driving, at
the time of the collision, in an area not a highway. 62 However, the
Crown produced Federal Airport Vehicle Control Regulations
which stated, inter alia:

No person shall operate a vehicle on an airport unless

(a) he holds all licenses and permits that he is, by the laws of
the province and the municipality in which the airport is
situated, required to hold in order to operate the vehicle in that
province and municipality; . . . . 163

Prima facie therefore, the accused was required to hold a valid
provincial driving license to drive at the airport; at the time of the

161. Id. at 571; 17 C.C.C. at 91; 27 C.R.N.S at 35, following R. v. Spear Chief
(1963),45 W.W.R. 161;42 C.R. 78 (Alta. D.C.); limiting R. v. Munro (1960), 22
D.L.R. (2d)443;125C.C.C. 317; 32 C.R. 9(Man. C.A.); referring toR. v. Irwin,
[1957]10.W.N. 506 (D.C.).

162. R. v. MacLean (1974), 46 D.L.R. (3d) 564 at 574, 577; 17 C.C.C. (2d) 84 at
94,97, 27 C.R.N.S. 31 at 41, 44 (N.S. Cty. Ct.). As to the spatial limitation of the
Motor Vehicle Act, R.S.N.S. 1967, ¢. 191, s. 59(3) and (4). O Hearn J. refused to
follow R. v. Denton (1973), 4 N.S.R. (2d) 713 (Pro. Mag. Ct.). His Lordship
noted the generality of the words “‘in this Province’” in s. 59 (3) and s. 59(4) but
limited these words by reference to the more restricted ‘‘on the highway[s]” in
other sections. His Lordship further pointed out (id. at 573; 17 C.C.C. at 93; 27
C.R.N.S. at 40) that it would be an absurdity to apply the wider words so as to
require a landowner driving solely on his own land to possess a license. As to
whether or not the driveway in front of the airport was a *‘highway’’, His Lordship
referred to the definition contained in s. 1(t) of the Act and followed Brinton v.
Sieniewicz (1969), 1 N.S.R. 1965-69 18; 7 D.L.R. (3d) 545 (S§.C., T.D.), to hold
that it was not. His Lordship also discussed the power of the Federal Government to
regulate traffic on Federal property (id. at 576-578; 17 C.C.C. at 96-98; 27
C.R.N.S. at43-45).

163. Cited as Airport Vehicle Control Regulations, $.0.R./64-354.
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collision he did not hold a valid provincial license; hence, absent
any defences, he was guilty of an offence against s. 238(3).
However, O Hearn J. went on to hold that the accused’s plea that he
believed he did not require a license constituted in the circumstances
a legal excuse for breach of s. 238(3). His Lordhsip held that where
an accused pleads ignorance or mistake of law with respect to
delegated legislation, that plea will constitute an excuse to a crime
charged, if and only if, the accused makes diligent and bona fide
inquiry at an appropriate source with a view to ascertain and abide
by the law, and acts in good faith reliance upon the results of that
inquiry. 164

2. The Nature of the Law: Avoiding s. 19 and the General Maxim

It is important to emphasize, in any consideration of MacLean,
that the accused was not charged with breach of the regulation, the
existence of which was unknown to him. The accused was charged
with violation of s. 238(3) of the Criminal Code, and hence the
rubric of s. 19 applied directly to his case.185 O Hearn J. refused to
hold that s. 19 afforded a complete answer to the defence of the
accused, stating:

. . 8. 19 is not absolute and cannot be applied without reserve to
every situation where the essential mistake is one of law.166

It is clear from the case law in Canada that s. 19 is qualified,
perhaps via s. 7(3)167, by a number of exceptions. O Hearn J.

164. Following Long v. State (Delaware) (1949), 44 Del. 262; 5 Terry 262; 65
A.2d 489. The formulation of the defence is my own.

165. Had the accused been charged with breach of provincial legislation or federal
or provincial regulations, quaere whether s. 19 would have had any application.
See P. Weiler, The Supreme Court of Canada and the Doctrines of Mens Rea
(1971), 49 Can. B. Rev. 280 at 317. Quaere also whether the Summary
Proceedings Act, S.N.S. 1972, c. 18, s. 5(1), incorporates s. 19 for the purposes of
provincial offences in applying provisions of the Criminal Code applicable to
summary conviction offences mutatis mutandis to provincial offences.

166. R. v.MacLean (1974), 46 D.L.R. (3d) 564 at 580; 17 C.C.C. (2d) 84 at 100;
27 C.R.N.S 31 at 47 (N.S. Cty. Ct.). See also His Lordship’s judgment in R. v.
Villeneuve, [1968] 1 C.C.C. 267 at 283; 2 C.R.N.S. 301 at 317 (sub nom. R. ex
rel. Whittemore v. Villeneuve) (N.S. Cty. Ct.) where he analyzes the judgment of
Rand J. inR. v. Shymkowich, [1954]S.C.R. 606; 110 C.C.C. 97,19 C.R. 401.
167. This subsection continues common law defences, excuses and justifications
to offences in Canada except in so far as they are altered by or are inconsistent with
the Criminal Code or other federal Act. The question of the tension between s. 7(3)
of the Code and other sections codifying previously common law defences is a
question unexplored in Canada. Is. s. 19 qualified by a common law gloss, or is it
exclusive of common law as is s. 17; for example, compulsion? See R. v. Carker,
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referred briefly to cases in which an accused charged with theft was
permitted to rely upon a ‘‘claim or colour of right’’ arising from
mistake or ignorance of law,168 but that exception clearly had no
application to the case at bar.16? He then referred to two general
principles from Glanville Williams’ text, the second of which
formed the starting point from which his excusing principle finally
derived. 170 Glanville Williams stated:

Moreover, the principle of German jurisprudence could be
adopted, that the defendant is required to have exerted his
conscience properly, making enquiry as to the law where a
conscientious person would have done so.17!

[1967]S.C.R. 114; 60 W.W.R. 365; [1967]2 C.C.C. 190; 2 C.R.N.S. 16; and the
tantalizing comment by O Hearn J. in Villeneuve, [1968] 1 C.C.C. 267 at 279; 2
C.R. N.S. 301 at 313 (sub nom. R. ex rel. Whittemore v. Villeneuve) (N.S. Cty.
Ct.).

168. This *‘exception’’ to the operation of the s. 19 maxim is to be found in cases
concerning offences containing an explicit requirement that the accused not be
acting under claim or colour of right. See, for example, the Criminal Code, R.S.C.
1970, c. C-34, s. 39(1); s. 42(2) (b); s. 42(3) (a), (b); s. 73(2), (3); s. 250Q2); s.
283(1); s. 386; and R. v. Howson, [1966]2 O.R. 63; 55 D.L.R. (2d) 582; [1966] 3
C.C.C. 348; 47 C.R. 322 (C.A)). There is an extensive discussion by Glanville
Williams, supra, note 152 at 321 ff.

169. Some other ‘‘exceptions’’ to s.19 are indicated by Canadian law.

‘e

(a) Where the crime with which the accused is charged requires a ‘‘wilful’’,
“‘corrupt’’ or ‘‘malicious’’ intent mistake or ignorance of law will negative that
intent. See R. v. Rees, [1956] S.C.R. 640 at 648-649; 4 D.L.R. (2d) 406 at
412-413; 115 C.C.C. 1 at 8; 24 C.R. 1 at 8-9 (per Rand J. — Locke J.
concurring); R. v. Campbell, [1973]2 W.W.R. 246 at 250; 10 C.C.C. (2d) 26
at 31 (Alta. D.C.); and commentary by Glanville Williams, supra, note 152 at
317-320 (‘‘Maliciously’’ and *‘wilfully’’) and at 320-321, (‘‘knowingly’’) and
Howard, supra, note 152 at 370 n. 29. There is considerable American authority
on point, examples of which may be found by reference to Keedy, supra, note
153 at 89 n. 1; R. Perkins, Ignorance and Mistake in Criminal Law (1939), 88
U. Pa. L.R. 35 at 47-51; P. Ryu and H. Silving, Error Juris: A Comparative
Survey (1957), 24 U. Chi. L.R. 421 at438.

(b) There may be an ‘‘exception’” where the accused relies upon a law which is
later declared ultra vires: the Canadian example is Kokoliades v. Kennedy
(1911), 40 Que. S.C. 306; 13 Que. P.R. 20; 18 C.C.C. 495, but disapproved in
R. v. Campbell, id.. With their more virulent constitutional jurisprudence, there
is considerable American authority and comment on point: see particularly L.
Hall and S. Seligman, Mistake of Law and Mens Rea (1944), 8 U. Chi. L.R.
641 at 662 ff. There is some doubt expressed by Glanville Williams as to the
validity of this exception: supra, note 152 at 302-3.

170. The first principle is to be found in R. v. MacLean (1974), 46 D.L.R. (3d)
564 at 580; 17 C.C.C. (2d) 84 at 100; 27 C.R.N.S. 31 at 47 (N.S. Cty. Ct.). O
Hearn J. does not give a precise reference, but see Glanville Williams, supra, note
152 at 292.

171. Glanville Williams, supra, note 152, quoted in R. v. MacLean (1974), 46
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It should be noted that first, there is no restriction in this statement
of the principle as to the type of law to which it applies, and second,
that enquiry need only be made where a conscientious person would
have done so.

The restriction of the application of this principle to subordinate
legislation was based by O Hearn J. upon two separate
considerations: theory and authority. The essence of the argument
on theory rests upon a distinction between use of the word /ex and
use of the word jus in the Latin formulation of s. 19.172 If it is
accepted that lex refers to ‘‘the positive command of the Prince or
Legislature’’173 and jus to ‘‘the realm of legal right and obligation
generally’’174 then one may also accept, with O Hearn J., that “‘lex
becomes part of jus by promulgation and assimilation.”’17S Put
another way, an essential difference between lex and jus lies in the
concept of public knowledge of law: and thus public knowledge is a
vital part of the jus referred to by ignorantia juris non excusat.178 If
the central concept is one of effective promulgation, a distinction
may be drawn between statutes and regulations on the ground that
the former are easier to find and more a part of public, private and
official consciousness than the latter.1”” Thus both statutes and

D.L.R. (3d) 564 at 581; 17 C.C.C. (2d) 84 at 101; 27 C.R.N.S. 31 at 48 (N.S. Cty.
Ct.).

172. See possible alternative formulations, supra, note 153 and R. v. MacLean
(1974), 46 D.L.R. (3d) 564 at 583-4; 17 C.C.C. (2d) 84 at 103-4; 27 C.R.N.S. 31
at 50-1 (N.S. Cty. Ct.):

It is true that on occasion the word legis has been substituted for juris and the
maxim does apply to that kind of law, but only when the lex . . . has entered
into the realm of jus . . .

173. R. v.MacLean (1974), 46 D.L.R. (3d) 564 at 583; 17 C.C.C. (2d) 84 at 103;
27 C.R.N.S. 31 at SO(N.S. Cty. Ct.).

174. Id. at 584; 17 C.C.C. at 104; 27 C.R.N.S. at 51.

175. Id.

176. Id.:

Lex becomes part of jus by promulgation and assimilation . . . the need in
justice to give publicity to an enactment as distinct from the common law,
including other enactments of long standing, if the subject is to be required to
conform himself to it.

177. Id. at581; 17 C.C.C. at 101; 27 C.R.N.S. at 48:

His ignorance was of the existence of Regulations that, I must confess, are
rather difficult to track down.

See also id. at 578-9, 582; 17 C.C.C. at 98-99, 103; 27 C.R.N.S. at 45-6, 50. That
there is an automatic distinction between regulations and statutes on this basis was
supported by Harrison J. in R. v. Ross, [1945] 3 D.L.R. 574; [1945] 1 W.W.R.
590; 84 C.C.C. 107 (B. C. Cty. Ct.) and the English authority cited infra, note 184
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regulations are lex as soon as valid. The maxim refers to jus:
statutes by nature are deemed to be jus as soon as lex but
regulations, by nature, require effective promulgation to pass from
lex to jus.

This theory does not depend upon considerations of morality and
a distinction between malum in se and malum prohibitum"®
although the distinction may be inherent in any distinction drawn
between statute and regulation. Avoidance of the test of subjective
morality is commendable,17? since much previous fruitless dispute
has centred around the proposition that ignorance or mistake with
respect to a law malum in se is no excuse, but ignorance or mistake
with respect to a law malum prohibitum may excuse.!8® Now
effective promulgation of a regulation is a basis for responsibility
rather than its moral worth. In his focus upon promulgation, O
Hearn J. could well have cited the following passage by Hall:

Opportunity to examine and study the laws is implied in
democratic theory which would not be satisfied if conflicts were
adjudicated according to laws inaccessible to public inquiry.181

ff., but denied in Comment, Administrative Orders — Publication and Notice to
Defendant — The Regulations Acts of Manitoba and Ontario (1946), 24 Can. B.
Rev. 149 at 150. With respect to other difficulties with the word “‘juris’’ see Hall,
supra, note 156 at 40-42.

178. It is surprising that, apart from a chance reference to the point via quotation
from Glanville Williams, supra, note 170, O Hearn J. does not mention the
distinction, because much discussion has been concerned with the issue. See, for
example, Hall, supra, note 156 at 35-6, citing Glaser, Ignorantia juris dans le
Droit Penal (1931), Rev. Dr. Penal Et De Crim. Et Arch. Int. Med. Leg. 133; P.
Brett, Mistake of Law as a Criminal Defence (1966), 5 Melb. U.L.R. 179 at 196
[f., citing as an example State ex rel. Williams v. Whitman (1934), 156 So. 705.
See also Ryu and Silving, supra, note 169 at 433 n. 70 and Note, Developments in
the Law: Criminal Conspiracy (1959), 73 H.L.R. 920 at 963 ff.; Re People v.
Powell (1875), 63 N.Y. 88, 13 N.Y.C.A. Rep. 412. However, in Villeneuve,
[1968] 1 C.C.C. 267; 2 C.R.N.S. 301, O Hearn J. discussed the distinction at
length, before finally rejecting it at 285;2 C.R.N.S. at 319.

179. Thus: R. v. Villeneuve, [1968] 1 C.C.C. 267 at 285; 2 C.R.N.S. 301 at 319
(subnom.R. exrel. Whittemore v. Villeneuve) (N.S. Cty. Ct.):

Moral duties should not be identified with criminal duties.

G. Hughes, Criminal Responsibility (1964), 16 Stan. L.R. 470 at 481. See also
Brett, id. Problems of particular difficulty arise where an accused commits a
collateral mistake. For example, consider the case of the man who kills X because
he thinks X is trespassing and that he had a legal right to kill a trespasser. Assuming
that the accused has a legal right to kill a trespasser, what result if the error juris is
as to whether X is trespassing? Murder is malum in se, but the mistake is malum
prohibitum. See Weston v. Commonwealth (1885), 111 Pa. 251,2 A. 191.

180. Id. See also infra, note 200.

181. Hall, supra, note 156 at 35 n. 143. This part of Hall’s general discussion of
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Turming now to considerations of authority, it should be noted
that the principal authority, from which most of the defence
formulated by O Hearn J. is derived, Long v. State, 182 was not a
case concerned with vague and obscure regulations or ordets, but
with the crime of bigamy, and the principle enunciated in that case
was not qualified by the type of law to which it applied.183
Concentration upon the notion of promulgation, however, led
O Hearn J. to a series of English cases concerned with ignorance or
mistake with respect to regulations. Foremost among them was the
case of Johnson v. Sargant & Sons, 184 a civil action relating to the
cancellation of a contract for the sale of beans allegedly by an
administrative Order dated on the exact day of performance, but
only made public by newspaper announcement on the following
day. The plaintiff could succeed only if the Order was operative qua
the contract on the date of performance. Bailhache J. gave judgment
for the defendants, holding that while statutes became effective at
time of enactment, Orders required notice or promulgation before
they became effective.185

This judgment anticipated, or perhaps prompted, the enactment
in England of a provision creating a statutory defence of ignorance

the ‘‘principle of legality’’, which is based not on a need to find knowledge of the
law on which to found responsibility, but upon the ethics of a determination of
responsibility absent such knowledge (id. at 21). Hence Hall would agree that
promulgation should be a (partial?) determinant of culpability, but would not be
prepared to agree that it is (id. at 40).

182. Supra, note 164.

183. The crime of bigamy has raised special problems in the area of mistake of law
and fact. See Glanville Williams, supra, note 152 at 333 ff.; G. Paton, Bigamy and
Mens Rea (1939), 17 Can. B. Rev. 94; R. v. Thompson (1905), 70 J.P. 6 (C.C.C.);
R. v. Sellars (1905), 9 C.C.C. 153 (N.S. Cty. Ct.); R. v. Brinkley (1907), 14
O.L.R. 434; 12 C.C.C. 454 (C.A.); R. v. Bleiler (1912),4 A.L.R. 320; | D.L.R.
878; 19 C.C.C. 249 (Alta. S.C. in banco); R. v. Connatty (1919), 83 J.P. 292
(C.C.C.); R. v. Wheat, [1921] 2 K.B. 119; 15 Cr. App. R. 134; R. v.
Carswell, [1926]N.Z.L.R. 185(C.A.); Thomas v. The King (1937-38), 59 C.L.R.
279; R. v. Morgan (1942), 78 C.C.C. 129 (N.S.C.A.); Williams v. North Carolina
(1944), 325 U.S. 226; State v. De Meo (1955), 20 N. 3d 1; 118 A.2d 1
(N.J.S.C.); People v. Vogel (1956), 46 C.2d 798; 299 P.2d 850 (Calif. S.C.).
O Hearn J. recognized, of course, that Long had no immediate application to
MacLean(1974),46 D.L.R. (3d)564at586;17C.C.C. (2d)84at106;27C.R.N.S.31
at 53 (N.S. Cty. Ct.).

184. [1918] 1 K.B. 101 (D.C.); cited in MacLean (1974), 46 D.L.R. (3d) 564 at
583;17C.C.C. (2d) 84 at 103; 27 C.R.N.S. 31 at 50 (N.S. Cty. Ct.).

185. Id. at 583; 17 C.C.C. at 103; 27 C.R.N.S. at 50. The case and others which
followed, have been the subject of some comment. See, for example, Glanville
Williams, supra, note 152 at 295-6; C. Allen, Statutory Instruments Today (1955),
71 L.Q.R. 490 at 501-4.
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of a statutory instrument if that instrument had not been issued by
Her Majesty’s Stationery Office, unless reasonable steps had been
taken to bring the instrument to the notice of parties affected by
it.186 However, the common law principle in Johnson v. Sargant &
Sons was followed in Canada in R. v. Ross'®7 in which an accused
was charged with unlawfully entering a closed district for the
purpose of hunting without a permit, contrary to an order made by a
Minister under statute.1®® Harrison J. noted that the order in
question had not been publicized,!®® and acquitted the accused,
applying the principle contained inJohnson v. Sargant & Sons.%°
Two general points arise from these cases which are of
importance to the MacLean defence. First, it is evident that in
referring to the notion of ‘‘promulgation’’, it is not intended to refer
to the technical procedure whereby a proposal becomes validly
enacted law (lex). Rather, ‘‘promulgation’’ refers to the process of
public notice or assimilation whereby the valid law moves from the
realm of lex to the realm of jus.19! Secondly, one must distinguish
‘‘direct’”” mistake or ignorance of law from ‘‘indirect’” or
“‘collateral’’ mistake or ignorance of law.192 Generally, the mistake
or ignorance is ‘‘direct’’ if the accused is charged with a breach of
the law concerning which he was mistaken, or of the existence of
which he was ignorant. The mistake or ignorance is ‘‘collateral’” if

186. The Statutory Instruments Act 1946 (1946), 9 & 10 Geo. 6, c. 36, s. 3(2).
See also the Ontario Regulations Act, R.S.0. 1970, c. 410, ss. 2-5; the Nova
Scotia Regulations Act, S.N.S. 1973, c. 15, ss. 3-6, (unprociaimed). The Federal
Statutory Instruments Act, S.C. 1970-71-72, c. 38, s. 11(2) was applicable in
MacLean, but of no assistance because the regulations were published in the
Gazette.

187. Supra, note 177.

188. Forest Act, R.S.B.C. 1936, c. 102,s. 119(1).

189. R. v. Ross, [1945] 3 D.L.R. 574 at 576; [1945] 1 W.W R. 590 at 592; 84
C.C.C. 107 at 109 (B.C. Cry. Ct.):

There was no evidence adduced of promulgation of the said order, or to indicate
any circumstances from which it might be inferred that it was probabie or likely
that the appellant or any of his companions would or could have had notice of
such order, prior to their said meeting with the forest and game officials.

190. Id. at 577; [1945]11 W.W.R. at 593; 84 C.C.C. at 110:

I think this view of the matter, without the necessity of further enlargement, is
fairly in accord with the decisions rendered, respectively, inJohnson v. Sargant
& Sons, . . . andBrightman & Co. v.Tate . . . .

191. Thus, for example, in Ross, id. at 576; [1945]11 W.W.R. at 592; 84 C.C.C.
at 109, Harrison J. speaks of a lack of ‘‘promulgation’’ although there was no
doubt that the Order in question was valid (lex). See Allen, supra, note 186.

192. See generally Hall, supra, note 156 at 20; Brett, supra, note 178 at 186.
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the accused knows the law with which he is charged, but
responsibility on the basis of that law is contingent upon mistake or
ignorance qua another law altogether. Mr. Ross was guilty of direct
ignorance; Mr. MacLean was guilty of collateral mistake, because
he knew it to be illegal to drive without a license, but he did not
know of the existence of the law requiring him to possess a
license. 193

Notwithstanding contrary authority,19¢ the Privy Council has
shown a willingness to accept a defence similar to or the same as
that in MacLean. In Lim Chin Aik v. The Queen, 15 Lord Evershed
stated:

It was said . . . that the order, once made, became part of the law
of Singapore of which ignorance could provide no excuse . . . In
their Lordship’s opinion, even if the making of the order by the
Minister be regarded as an exercise of the legislative as distinct
from the executive or administrative function (as they do not
concede), the maxim cannot apply to such a case as the present
where it appears that there is . . . no provision, corresponding,
for example, to that contained in s. 3(2) of the English Statutory
Instruments Act, 1946 . . . or any other provision designed to

enable a man by appropriate inquiry to find out what ‘‘the law”’
is.196

193. Hence the relevance of Johnson v. Sargant, [1918] 1 K.B. 101 (D.C.),
despite the fact that the case concerned an action in contract. The result should not
have been different in that case had the plaintiff been charged with disobedience of
the requisitioning Order. Mistake of civil law may thus be a very relevant
consideration. See, for example, supra, notes 179 and 183.

194. Of course, the cases are many in which the court has simply applied a
common law or statutory equivalent of the error juris maxim. Illustrative are the
two cases considered in detail by Brett, supra, note 178 both of which concerned
regulations: Crichton v. Victorian Dairies Ltd., [1965] V.R. 49 (Vict. S.C., Full
Ct.); Surrey County Council v. Battersby, [1965] 2 Q.B. 194; [1965] 2 W.L.R.
378; [1965]1 1 All E.R. 273 (Q.B.D.). In the United States, see Chaplin v. State
(1879), 7 Tex. App. 87 (ignorance of law no defence re an executive
proclamation); State v. Williams (1892), 36 S.C. 493; 15 S.E. 554 (ignorance of
law no defence re municipal legislation). See also R. v. Slegg and Slegg Forest
Products Lid. (1974), 17 C.C.C. (2d) 149 at 157 (B.C. Prov. Ct.) in which the
court held:

It is no defence that the defendant used diligence to obtain legal advice and
acted uponiit. . .
195. [1963] A.C. 160; [1963] 2 W.L.R. 42; (1963] 1 All E.R. 223 (P.C))
(Singapore).
196. Id. at 171; [1963] 2 W.L.R. at 47; [1963] 1 All E.R. at 226-7. The quotation
is dicta, the main question before their Lordships being whether or not proof of
mens rea was required for conviction under the Ordinance. However, it is worth

noting that:



786 The Dalhousie Law Journal

It may perhaps be implied from this judgment that the existence or
otherwise of a statutory provision relating to promulgation would be
determinative of the existence of a defence of the kind outlined.
However, it is suggested that with a multiplicity of delegated
legislation such a position would be unwise, particularly since the
provision and the defence only partially overlap. As in MacLean, an
accused may still be misled: and the defence may have limited
operation beyond the terms of a provision the same or similar in
terms to the English enactment. 197 :

3. The Relevance of Mens Rea

Mistake or ignorance of law, when considered as a possible
defence to a criminal charge, is generally relied upon to negative the
mens rea required by the particular offence charged.198 Thus, there
is ample authority to suggest that mistake of law constituting a claim
of colour of right, or as a defence to charges involving wilful,
corrupt, or malicious behaviour, is a defence because the mistake

(a) Their Lordships appear to be prepared to distinguish between legislative and
non-legislative acts as was done in Ross and MacLean.

(b) Their Lordships use the word ‘ ‘appropriate’’ to qualify the word ‘‘inquiry’’.
The same word is used by O Hearn J. inR. v. MacLean (1974), 46 D.L.R. (3d)
564 at 587; 17 C.C.C. (2d) 84 at 107; 27 C.R.N.S. 31 at 55 (N.S. Cty. Ct.).
See infra, note 207.

(c) As to the reference to the English Statutory Instruments Act, see supra, note
186.

197. An interesting sidelight to MacLean is the reference by O Hearn J. in that
case (R. v. MacLean (1974), 46 D.L.R. (3d) 564 at 582; 17 C.C.C. (2d) 84 at 102;
27 C.R.N.S. 31 at 49) to the concept of ‘‘due process’’ as it affects this question. In
Lambert v. California (1957), 355 U.S. 225, a majority of the American Supreme
Court struck down an obscure Los Angeles municipal ordinance requiring a
convicted felon resident in Los Angeles for more than five days to register with the
police, as violative of due process. The basis of the decision was apparently that to
convict on the basis of passive conduct without adequate notice to an accused that
such passive conduct violates a legal duty is contrary to due process. See G.
Mueller, On Common Law Mens Rea (1958), 42 Minn. L.R. 1043; U.S. v. Juzwiak
(1958), 258 F.2d 844 (Second Circuit); Reyes v. U.S. (1958), 258 F.2d 774 (Ninth
Circuit).

198. See, for example, Brett, supra, note 178 at 191, citing as examples R. v.
Crespigny (1795), 1 Esp. 280; 170 E.R. 357; R. v. Allday (1837), 8 C. & P. 136;
173 E.R. 431; R. v. Dodsworth (1837), 8 C. & P. 218; 173 E.R. 467. Most
authority treats the point as axiomatic, but a clear example is R. v. Bohman (1975),
20C.C.C. (2d) 117 at 125 (Ont. D.C.), in which a plea of mistake of law leading to
lack of mens rea was rejected because the accused deliberately attracted
prosecution to produce a test case, and hence had pre-existing mens rea.
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negatives a particular mens rea required to constitute the crime.199
This basis is accommodated in the theory founded upon the malum
in se — malum prohibitum distinction under the theory that:

. . . the knowledge that the relevant conduct is legally forbidden
is an essential element of its immorality.290

Long v. State?0! was predicated upon a finding by the court in
that case that ignorance or mistake of law will not only negative the
‘‘specific intent’’ required by larceny or ‘‘wilful’’ offences, but will
also negative a ‘‘general intent’’ or ‘‘mens rea as we commonly
understand it’’.202 While in the former case, the lack of *‘specific
intent’” will lead to acquittal, in the latter, considerations of policy
dictate a conviction notwithstanding lack of mens rea.2°® The court
then held that where the accused makes a bona fide and diligent
effort to ascertain and abide by the law, and acts in accordance with
his enquiries, the policy considerations underlying ignorantia juris
are statisfied and the accused should be acquitted because of lack of
mens rea.204

In MacLean, O Hearn J. pointed out that the offence with which
the accused was charged (s. 238(3)) was an offence requiring mens
rea, 205 and therefore His Lordship could follow the Long reasoning
consistently. But would the result have been different had the

199. These defences are detailed, supra, note 169.

200. Hall, supra, note 156 at 35. See also Keedy, supra, note 153 at 90-1. Brett,
supra, note 178 at 196 n. 65, regards the two positions as incompatible.

201. Supra, note 164.

202. R. v.MacLean (1974), 46 D.L.R. (3d) 564 at 584; 17 C.C.C. (2d) 84 at 104;
27 C.R.N.S. 31 at 51 (N.S. Cty. Ct.) citing Long v. State (Delaware) (1949), 65
A.2d 489 at 497.

203. Long v. State (Delaware) (1949), 65 A.2d 489 at497:

Thus, mistake of law is disallowed as a defence in spite of the fact that it may
show an absence of the criminal mind. The reasons for disallowing it are
practical considerations dictated by deterrent effects upon the administration
and enforcement of the criminal law . . .

Citing Perkins, supra, note 169 at 41.
204. Long v. State (Delaware) (1949), 65 A.2d 489 at 498:

Any deterrent effects upon the administration of the criminal law which might
result from allowing a mistake of [that] classification as a defence seem greatly
outweighed by considerations which favor allowing it.

205. R. v. MacLean (1974), 46 D.L.R. (3d) 564 at 579; 17 C.C.C. (2d) 84 at 99;
27 C.R.N.S. 31 at 46 (N.S. Cty. Ct.) citing R. v. Jollimore (1962), (46 M.P.R.
283; 131 C.C.C. 319 (sub nom. R. ex rel. Ross v. Jollimore); 36 C.R. 300
(N.S.S.C. in banco); R. v.Finn, [1972]3 O.R. 509; 8 C.C.C. (2d) 233 (C.A.);R.
v. Roliff, [1973]111 C.C.C. (2d) 10 (Ont. C.A.);R. v. Ooms (1973), 11 C.C.C. (2d)
69 (Sask. C.A).



788 The Dalhousie Law Journal

accused been charged with violation of the regulation of which he
was ignorant? Presumably the court would have been forced to
determine whether the regulation created a strict liability offence.

Two comments arise from this discussion. First, is the MacLean
defence restricted to crimes requiring mens rea? If so, it will have
very limited scope in cases of direct mistake or ignorance of
regulations, since many regulations must be regarded as imposing
strict liability particularly when regard is had to the Supreme Court
of Canada’s criterion for such offences, which rests in part upon
whether or not the offence is serious and carries a criminal character
or stigma.2%8 Secondly, in cases of collateral mistake or ignorance,
it would presumably be open to the Crown to prosecute for violation
of the regulation directly rather than pursue the collateral crime in
some cases, and hence avoid the MacLean defence.

4. The Source of Reliance

The excusing principle formulated from MacLean requires an
accused to inquire at an ‘‘appropriate’’ source. O Hearn J. shed
little light upon the meaning of this criterion, commenting:

. . while there were other sources of information open to him,
he went to the source that people ordinarily use to secure
information about drivers’ licenses and the requirements of
licensing and in that sense the source was appropriate. In an
objective sense it was not appropriate of course, but subjective
ignorance of that fact is merely part of the communal ignorance
of the law and things legal 207

This passage presents difficulty. On the one hand it is said that
the source was ‘‘appropriate’’ because people would ordinarily use
it, thus implying a degree of objectivity, but on the other hand it is
said that the source in this case was not objectively ‘‘appropriate’’.
The resolution of this apparent ambiguity is of no little importance

206. See, for example, R. v. Pierce Fisheries Ltd., [1971] S.C.R. 5 at 17; 12
D.L.R. (3d) 591 at 600; 12 C.R.N.S. 272 at 281; [1970] 5 C.C.C. 193 at 201, per
Ritchie J., who in holding that the regulations did not require mens rea noted:

I do not think that a new crime was added to our criminal law by making
regulations [of this kind] . . . nor do I think that the stigma of having been
convicted of a criminal offence would attach to a person found to have been in
breach of these regulations.

The exception derives principally from Sherras v. De Rutzen, [1895]1 Q.B. 918
(Q.B.D.).

207. R. v.MacLean (1974), 46 D.L.R. (3d) 564 at 587; 17 C.C.C. (2d) 84 at 107,
27C.R.N.S. 31at54 (N.S. Cty. Ct.).
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for the difference is between imposing responsibility for reckless-
ness (subjectively ‘‘appropriate’’) or for negligence (objectively
‘‘appropriate’’). If the defence applies only to crimes requiring
mens rea, it is submitted that the former is the more consistent
course to adopt.

The concept of ‘‘appropriate’” will mean that the character of the
source will depend largely upon the type of law involved in the
case. O Hearn J. has said that one may rely upon the advice of a
government official, but does that official have to be of a certain
status? What would have been the result had Mr. MacLean received
the same advice from his lawyer? Hall has argued that one may not
plead as a defence advice by counsel, for to allow such a defence
would render such advice paramount to law.298 However, it is said,
one may rely upon an official responsible for the administration of
an area of law, within that area, since by power of discretion and
interpretation, the official may be said to have quasi-legislative
power.2%? Yet in Long v. State, the advice upon which the accused
relied was that of his lawyer.219 One looks forward to further
judicial utterance.

5. The Quality of Ignorance and Mistake

The fact that the accused must make inquiry will mean that the
successful plea based on MacLean will be more correctly described
as ‘‘mistake’” than ‘‘ignorance’’. In terms of a concept of
responsibility based primarily on mens rea, this is surely as it should
be: for should not the person who makes an effort to discover his

208. Hall, supra, note 156 at 23-4. See also the discussion by Perkins, supra, note
169 at 42-3; Hall and Seligman, supra, note 169 at 652-3. Specific case examples
in the U.S. have used this rationale: People v. McCalla (1923), 63 Cal. App. 783;
22 P. 436 at 441; Needham v. State (1934), 32 P.2d 92 at 93 (Okiahoma). See also
Crichton v. Victorian Dairies, [1965] V.R. 49 (Vict. S.C., Full Ct.).

209. Hall, id. at 24 and 26. Strong dicta contra are contained in Howell v.
Falmouth Boat Const. Co., [1951) A.C. 837 at 845, 849;[1951]2 AL E.R. 278 at
280-1, 284-5; [1951] 2 T.L.R. 151 at 155-6, 158 (H.L.). But see supporting
authority discussed at length by Hall and Seligman, id. at 167-683, and the
illustrative cases of: R. v. Dodsworth (1837), 8 C. & P. 218; 173 E.R. 467; State v.
Freeland (1927), 318 Mo. 560; 300 S.W. 675; People v. Ferguson (1933), 134
Cal. App. 41; 24 P.2d 965; People v. Settles (1938), 29 C.A. 2d 781; 78 P. 2d 274.
Quaere whether one may rely upon judicial decision: the matter is discussed by the
commentators cited supra, but in R. v. Campbell, [1973] 2 W.W.R. 246; 10
C.C.C. (2d) 26 (Alta. D.C.) the reliance upon judicial decision overturned by
subsequent appeal was no excuse.

210. Long v. State (Delaware) (1949), 65 A.2d 489.
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legal duty be in a better position than he who is ignorant because of
voluntary indifference?2!! To reflect such a difference in sentence
alone is an inadequate response,2!2 particularly where an accused
measures up to the standard of ‘‘diligent and bona fide’’ inquiry.
The meaning of ‘‘diligent’’ will, no doubt, vary from case to case,
and will therefore be subject to judicial interpretation: but when read
with “‘bona’ fide’’, it must be held to impart a less than strictly
objective standard.

6. Conclusion

The utility and commonsense of the presumption that every
citizen knows the law has long been doubted.?'3 With the modern
proliferation of administrative control over every facet of everyday
life, it has long since been divorced from reality, and a recognition
of this fact by the law has long been overdue. The spirit of R. v.
MacLean may live to force both government and civil service to
organize and make known a path through the maze of an ever
increasing amount of subordinate legislation.

211. To a degree, Hall, supra, note 156 at 38-9 disagrees, but his position is
principally in accord with that in the text. As to the distinction between ignorance

and mistake, see: Howard, supra, note 152 at 367-370; Hall, id.; Brett, supra, note
178 at 185-6.

212. Brett, supra, note 178 at 201:

. . . the circumstances should entitle the defendant to full exoneration as a
matter of right, rather than to something less as a matter of grace.

213. The classic statement on point is that attributed to Maule J. in Martindale v.
Falkner (1846),2 C.B. 706 at 719; 135 E.R. 1124 at 1129:

There is no presumption in this country that every person knows the law; it
would be contrary to common sense and reason if it were so.



