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RE NATIONAL HARBOURS BOARD AND PUBLIC SERVICE
ALLIANCE OF CANADA

1. Christie, C. Butler, J. D. Merrigan. (Nova Scotia)
. November 4, 1974.

EMPLOYEE GRIEVANCE alleging unjust discharge.

H. E. Done for the union. .
W. A. Gagnron, for the employer.

AWARD

Employee grievance alleging breach of a collective agree-
ment between the parties dated August 15, 1973, in that the
‘grievor was discharged without just cause because the “medi-
cal reasons” for his discharge are not supported by the evi-
dence. At the hearing it was also argued on behalf of the
grievor, that his grievance should be allowed because he did
not receive fair notice of the grounds upon which his employ-
ment was terminated. The grievor requests that he be rein-
stated in his position as constable with the National Harbour
Police, with full pay and benefits retroactive to the date of his
release. He further requests that all reference to this action be

1—7 L.AC. (2d)
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2 LABOUR ARBITRATION CASES 7 L.A.C. 2d)

purged from the National Harbours Board’s and Govern-
ment’s files.

Counsel for the National Harbours Board raised three pre-
liminary objections to the jurisdiction of this arbitration com-
mittee: he alleged that the grievance procedure was not prop-
erly initiated because the grievance was not ‘“dated” as
required by the collective agreement; he argued that termina-
tion for medical reasons is not a “discharge” and is therefore
beyond the purview of the collective agreement and the juris-
diction of the arbitration committee; and he established that
subsequent to the termination of his employment the grievor
was dismissed as a police constable and peace officer in
accordance with the procedure established by s. 5 of the
National Harbours Board Act, R.S.C. 1970, c¢. N-8, the con-
sequence of which, he alleged, is that the arbitration com-
mittee is without jurisdiction to reinstate the grievor in his
employment. In the course of the hearing, the arbitration
committee ruled on these preliminary objections, rejecting the
first two unanimously and the third with Mr. Merrigan dis-
senting. In relation to these preliminary objections the pro-
vigions of art. 24.07 must be noted:

The Arbitration Committee may, if the question is put fo it, decide
on its jurisdiction to hear the grievance submitted. The Arbitration
Committee shall decide on the merits of the grievance, the remedy to
give to it if need be and all questions of interpretation of this
Agreement; the decision rendered shall be binding upon the Board,
the Alliance and the employee. The Arbitration Committee shall not
be authorized to alter, modify or amend these presents or any part
or provisions thereof. )
In relation to each of the preliminary objections the question
of the “jurisdiction to hear the grievance submitted” was
clearly “put to” this committee and we concluded on those
questions that as a matter of law we had jurisdiction to deal
with this matter. We advised the parties that reasons for
these rulings would be included in this award and they are set
out here before we turn to the merits of the grievance.

Preliminary objection No. 1
Article 24.03 of the collective agreement provides:

Any grievance in order to be valid must be submitted in writing
stating the facts which gave rise to the grievance and the remedy
sought, such written notice being dated thirty working days follow-
ing the occurrence which gave rise to the grievance,
The grievance submitted by Constable Hetherington states,
in part,
On June 5, 1974, I was informed by Supt. A. Taylor, N.H.B. Police
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NATL HARBOURS BOARD AND PUBLIC SERVICE ALLIANCE OF CANADA 3

and Security, Halifax, that on instructions received from L. H.
Beveridge, I was to be immediately relieved of my duties as a Con-
stable and released from the service of the N.H.B. Police and Secu-
rity for medical reasons. ‘

The grievance was filed on a National Harbours Board form
provided for the purpose. Nowhere on the form is there any
reference to a date except in the lower right hand corner
where there is space under the words “Date received at Level
I” (and the French translation thereof). In that space the
words “June 6th, 1974” have been written by hand. The evi-
dence is that this was done by Superintendent Taylor when he
received the grievance form from Constable Hetherington.
Counsel for the National Harbours Board argued, on these
facts, that the grievance was not properly before this commit-
tee because the “written notice” submitted “was not dated”.

It would perhaps suffice to dispose of this objection to say
that art. 24.08 of the agreement does not specify by whom the
grievance is to be dated. It might also be that what is meant
by the relevant phrase in art. 24.03 is that the grievance must
be submitted within 30 days, but we do not find it necessary to
rule on that point. In our view this objection is not well taken
because the National Harbours Board effectively waived any
right it might have had to object at the outset of the grievance
procedure to this alleged defect on the face of the grievance
form. The grievor’s failure to place a date on the grievance
form resulted directly from the fact that the National Har-
bours Board did not see fit to provide space for such date on
its form and the fact that Superintendent Taylor did not see
fit to object to the lack of a date on the form when it was
handed to him by the grievor. Furthermore, throughout the
grievance procedure which preceded the hearing of this mat-
er there was no objection to the fact that the grievance form
was not “dated”.

At the risk of lavishing on this preliminary objection more
serious attention than it deserves we may apply the words of
arbitrator Weatherill in Re. U.A.W. and Daal Specialties Litd.
(1967), 18 L.A.C. 141 at pp. 146-T:

It is my conclusion that the company has, by its conduct, waived the
requirements [that the grievance be “dated”] set out in the griev-
ance procedure. ...

In concluding that timely objection to defects in the procedure (if
such there be) has not been taken, I do not intend to suggest that a
fundamental issue of jurisdiction may not be raised for the first
time at a hearing. Such an objection may be distinguished from an
objection to formal or procedural irregularities, such as we are here
concerned - with.
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4 LABOUR ARBITRATION CASES 7TL.A.C. 2d)

Preliminary objection No. 2
It was objected that this arbitration committee does not
have jurisdiction because the grievor’s submission that the ev-
idence does not support his termination for medical reasons is
not, in fact, a “grievance” within the purview of the collective
agreement. The relevant part of art. 24.01 provides:
For the purpose of this Agreement, the word “grievance” means any
complaint by an employee concerning his working conditions, the
right of payment of his salary or the application of this Agreement
in respect of himself .
The reply on behalf of the grievor is that this matter does, in
fact, concern the “application...in respect of himself” of
art. 24.01, which provides, in part:
Except as specifically provided herein, nothing in this Agreement
shall limit the Board in the exercise of its function of management,

under which it shall have among other things, the right to...dis-
charge for just cause. ..

(Emphasis added.)

On behalf of the National Harbours Board, Mr. Gagnon
cited Bell Canada v. Office and Professional Employees’ Int’l
Union, Local 131 (1973), 37 D.L.R. (3d) 561, [1974] S.C.R.
335 in which the Supreme Court of Canada held an arbitrator
under a collective agreement to have exceeded his jurisdiction
in deciding that-compulsory retirement on pension is a form
of dismissal and therefore subject to the “just cause” provi-
sion of the collective agreement. Judson, J., for the majority,
stated at pp. 565-6:

Until the words “retire on pension” appear in art. 8 of the collective
agreement, there can be no basis for the arbitrator’s decision. Dis-
missal, suspension and retirement on pension are three different and
d1st1nct concepts.

The National Harbours Board’s subrmssmn is that it may
equally well be said that termination for medical reasons is
different and distinet from “discharge” and, since there is no
specific reference in the collective agreement to termination
for medical reasons that is not a matter with which thls arbi-
tration committee can deal.

The Harbours Board’s submission on this point cannot be
accepted. In this and virtually every collective agreement the
union has bargained for and gained a significant measure of
job security for the employees, based on a combination of se-
‘niority rights and protection from discharge for other than
just cause. The security which it is apparent on the face of the

agreement was intended by the parties must not be eroded. In.

its normal everyday -meaning the word ‘‘discharge” compre-
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NAT’L HARBOURS BOARD AND PUBLIC SERVICE ALLIANCE OF CANADA §

hends all forms of unvoluntary termination. There is nothing
in this collective agreement to indicate that the parties in-
tended it to be given any narrower meaning. It was submitted
by Mr. Gagnon that the term ‘“discharge” in art. 2.01 should
be interpreted as meaning ‘““disciplinary discharge”, but the
parties have not chosen in the collective agreement to confine
the term to that aspect of its normal meaning and there is no-
thing elsewhere in the agreement to indicate any such intent.
In our view there is simply no basis in this collective agree-
ment for the suggestion that the employer can avoid the re-
sponsibility of demonstrating just cause in any situation
where he discharges an employee.

Arbitrators under collective agreements such as the one
before us have frequently dealt with the issue of whether med-
ical evidence demonstrates “just cause” for discharge. In Re
UAW., Local 399, and Anaconda Awmerican Brass Ltd.
(1966), 17 L.A.C. 289 at pp. 295-6, arbitrator Arthurs said,
in the course of his reasons for reinstating the grievor:

...the grievor is claiming that the agreement gives him rights
which he is now seeking to enforce, regardless of the company’s “pol-
icy” or its motives. The right in question, the right not to be
discharged except for just cause, is a legal right, whose dimensions
are fixed by the language of the agreement and by the practice of
the company. As I have indicated, those dimensions are broad

enough to protect the grievor, and to enable me to say that he was
not discharged for cause.

... I would hold that in the case of bona fide doubt by the company’s
doctor that the grievor is able to do available work, the doctor’s
opinion shall prevail unless the union can discharge the onus of

showing either that it is in error, or that it is not a bona fide

. opinion. . -

See also the report of Re Int'l Brotherhood of Electrical
Workers, Local 1966, and Collins Radio Co. of Canada Ltd.
(1969), 20 L.A.C. 77 (Weatherill), where it is noted that the
board of arbitration held that ‘“‘an employer, when deciding an
- employee is not physically fit to work, must be prepared to
support that determination with the appropriate evidence”.
See also the report of Re Int’l Chemical Workers, Local 536,
and Dupont of Canada Litd., Maitland Works (1970), 21

I.A.C. 147 (Curtis), where it is noted that “onus was on the

Company to show that the risk to the grievor’s health and the
risk to the efficient operation of the plant was sufficiently
high to justify the discharge”. See also Re Consumers’ Gas Co.
and Int’'l Chemical Workers, Local 161 (1973), 2 L.A.C. (2d)
366 (Brown); Re Shell Canada Ltd. and Oil, Chemical and
Atomic Workers, Local 9-600 (1973), 3 L.A.C. (2d) 229
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6 LABOUR ARBITRATION CASES 7 LA.C. QD)

(Bellan) and Re University Hospital of London and London &
District Building Service Workers’ Union, Local 220 (1973), 4
L.A.C. (2d) 16 (Simmons), in each of which the board of ar-
bitration considered the merits of the medical cause for
discharge. The University Hospital involved alleged psychia-
tric cause for discharge, as does this case. This catalogue of
arbitral decisions is not the product of exhaustive research
but as far as it goes it demonstrates unanimity among arbi-
trators in concluding that a medical discharge must, in the ab-
sence of some special provision, be justified under the normal
requirement of “just cause” for dismissal. In the view of the
arbitrators generally, then, such matters are within the juris-
diction of arbitrators and boards of arbitration established
under collective agreements.

Considering the importance of the employees rights at stake
and the established attitude of arbitrators in this country, in
the opinion of this committee, it would be wrong for us to ex-
tend the decision of the Supreme Court of Canada in Bell Can-
ada by analogy and on that basis refuse to deal with the
discharge which is before us. Were the Bell Canada case on
point we would, of course, have no choice; but we are not here
dealing with an early retirement. We are dealing with a
termination of employment for alleged inability, for medical
reasons, to perform the work legitimately assigned to the
grievor.

Preliminary objection No. 8

Mr. Gagnon’s third objection to the jurisdiction of this
committee is based on the fact that the grievor is not only
an employee of the National Harbours Board, he is a police
constable and peace officer and therefore subject to special
statutory provisions governing his power to function in that
capacity.

Section 5 of the National Harbours Board Act provides:

5(1) Any superior court judge within whose jurisdiction property
under the administration of the Board is situated may, upon
application by the Board, appoint any person as a police constable
for the enforcement of this Act and the by-laws and for the enforce-
ment of the laws of Canada or any provinee in so far as the enforce-
ment of such laws relates to the protection of property and to the
administration of the Board or the protection of persons present
upon, or property situated upon, premises under the administration
of the Board, and for that purpose every such police constable is
deemed to be a peace officer within the meaning of the Criminal
Code and to possess jurisdiction as such upon property under the ad-
ministration of the Board and in any place not more than twenty-
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five miles distant from property under the administration of the
Board.

(8) Any superior court judge referred to in subsection (1) or the
Board may dismiss any police constable appointed under that sub-
section, whereupon all powers, duties and privileges belonging to or
vested in such constable by virtue of this section are terminated.

We have in evidence the affidavit of F. B. Ellam, secretary
of the National Harbours Board, to which is annexed a
minute by which the National Harbours Board, pursuant to
the powers vested in it by s. 5, resolves that the grievor, Con-
stable Hetherington, be dismissed as a constable and a peace of-
ficer. The minute is dated July 10, 1974, five days after the
date of the discharge which is the subject of the grievance
before us.

Mr. Gagnon, on behalf of the National Harbours Board,
submitted that this committee has no jurisdiction to interfere
with the grievor’s appointment or dismissal as a peace officer.
In that submission we agree with him. Our jurisdiction does
not extend beyond the realm of the collective agreement and
we have no power to issue any direction to a Superior Court
Judge to make an appointment under s. 5 of the National
Harbours Board Act. However, that in itself does not preclude
this committee from ordering the grievor reinstated in his em-
ployment. He can enjoy the rights.of employment even though
the “powers, duties and privileges belonging to or vested in
[him] by virtue of [s. 5] are terminated”. It is up to the
employer to reinvest him with such powers as it wishes him

to have. We have reached this conclusion after considering
"~ Mr. Gagnon’s submissions to the contrary, in which he relied,
in part, on art. 1.01 of the collective agreement, which pro-
vides :

The following conditions of work, insofar as the Board has the right
to agree thereto, shall apply to employees working in the Police and
Security branch at Halifax Harbour, in the classification set forth
in Article 25 hereof.
The collective agreement, Mr. Gagnon submitted, cannot over-
ride, s. 5 of the National Harbours Board Act, quoted above,
and therefore the matter of the employment of the grievor is
something that the National Harbours Board did not have the
right to agree to. Furthermore, he submitted the effect is that
disputes in this area are not to be settled by arbitration but by
the procedures provided for in s. 5 of the National Harbours
Board Act. Section 5, he suggested, is the kind of thing con-
templated by s. 155(1) [rep. & sub. 1972, c. 18, s. 1] of the
Canada Labour Code, R.S.C. 1970, c. L-1 (as amended) where
it provides that every collective agreement must provide for
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8 LABOUR ARBITRATION CASES 7L.A.C. 2d)

settlement of disputes arising under it “by  arbitration. or
otherwise”.

The short answer is that under the collective agreement
before us the chosen method of settling differences is by arbi-
tration and not otherwise. We do not agree that s. 5 of the
National Harbours Board Act limits power of the Board to
agree that none of its employees shall be discharged except for
just cause. Section 5 provides a procedure by which certain
employees of the National Harbours Board may be vested with
special powers in dealing with the public and a procedure by
which they may be divested of those powers. The question of
what powers the Board’s employees are to have is quite dif-
ferent from the question before this committee, over which we
have jurisdiction: whether an employee of the Board was
discharged for just cause. We are unable to read into the col-
lective agreement, in art. 1.02 where the National Harbours
Board recognizes the Public Service Alliance of Canada as the
sole bargaining agent for the Halifax Police and Security
" branch or in any other part of the agreement, the implication
that an employee who has ceased to be a police constable and
peace officer under s. 5 of the National Harbours Board Act
must necessarily be excluded from employment in the unit
covered by the agreement.

Following Mr.Gagnon’s argument one step further we reach
the point at which Mr. Merrigan dissents. The submission is
that since this committee of arbitration is powerless to alter
the situation created under s. 5 of the National Harbours
Board Act, the grievor will lack the legal capacity to do his
normal job and there is, therefore, just cause for discharge. In
other words, it is submitted that by its own act the National
Harbours Board has put the grievor in a position where there
is just cause for his dismissal.

We are unable to agree. In the first place, the grievor’s lack
of capacity to act as a peace officer was not the cause assigned
for the dismissal with which we are concerned; nor could it
have been because he was not divested of those powers until
July 10th, five days after his dismissal. Secondly, we do not
accept that the National Harbours Board may by its own
action create a cause for dismissal of an employee which will
then automatically be assumed to be just under the collective
agreement. When the board creates the cause for dismissal,

the justness of the cause must depend on the justness of the

board’s action in creating that cause. In practical terms this
arbitration committee has Jurlsdlotlon to. determine whether
there is. just.cause for dismissal of the’ grievor and to order-his

1974 CanLll 2395 (NS LA)



NAT'L. HARBOURS BOARD AND PUBLIC SERVICE ALLIANCE OF CANADA 9

reinstatement if it is called for by the evidence. If the Na-
tional Harbours Board does not wish to enable him to act as a
police constable and peace officer that is up to them. All we
can say is that if the grievor is willing and able to do what-
ever aspects of his job he is reasonably requested to perform
by his employer there is no apparent just cause for discharge.

The merits : the procedural issue
After all the evidence in this matter had been heard Mr.

Done submitted that the grievance should be allowed and the

grievor reinstated on the basis that he had not been ade-

quately advised of the grounds of his discharge on June 5,

1974, when he was terminated or at any time during the griev-
ance procedure until the matter reached this committee. In
support of this submission Mr. Done relied on the decision in
the Vogel case, an adjudication under the Public Service Staff
Relations Act, R.S.C. 1970, c. P-5, before Kenneth E. Norman,
adjudicator. Mr. Done submitted that the grievance should be
allowed because the grievor had been denied natural justice in
that he was not advised of the case that he had to meet.

We do not accept Mr. Done’s submission on this point.

The Vogel decision involved the issue of whether an em-
ployer who has dismissed an employee for one reason may, for
the first time before the arbitrator or adjudicator, substan-
tiate the dismissal by evidence of other grounds for dismissal.
The conclusion there was that under the Public Service Staff

Relations Act scheme of collective bargaining, as in private.

sector labour arbitrations, such new grounds may not be
relied upon to justify dismissal although at common law they
may. be. In our view there is a different issue here. The Na-
tional Harbours Board made it clear from the outset that the
grievor was being discharged for medical inability to perform
his work. There has been no suggestion whatever before us
that there is any other justification for his discharge.

The real substance of Mr. Done’s complaint on behalf of the
grievor is that there was a failure to specifiy with any partic-
ularity the medical grounds upon which the National Har-
bours Board was relying. We agree that the grievor would

have been unfairly prejudiced if he had not been given ade-

quate opportunity to challenge the evidence in support of the
Harbours Board’s decision but, in our opinion, he has been af-

forded very adequate opportunity to meet that evidence. The

grievance procedure is not a judicial or quasi-judicial proceed-
ing. The grievor’s rights are not finally determined until the

matter is disposed of by this arbitration committee and it is at
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10 L.ABOUR ARBITRATION CASES 7L.A.C. (2d)

this stage that the rules of natural justice come into play. The
question is whether the grievor was given adequate opportu-
nity before this committee to meet the case against him, not
whether he was given adequate opportunity to meet the case
againgt him in the grievance procedure.

If Mr. Done felt that there was a lack of particulars he
should have objected in the course of the hearing and re-
quested an adjournment. In fact the hearing in this matter
took three days with a break of several weeks between the
first and second days upon which medical evidence was heard.
There is no bagis for the submission that the grievor was not
afforded an ample opportunity to meet the case against him.
Indeed, Mr. Done has never suggested that the proceedings
before this committee were not fairly conducted. His objection
relates only to the grievance procedure and, as we have in-
dicated, that objection does not appear to us to be well taken.

Finally on this point, even if there had been a lack of natu-
ral justice in the proceedings before this committee the result
would not be that the grievance would be allowed and the
grievor reinstated. Rather, the arbitration proceedings would
be invalidated and a new hearing would have to be held
because the grievor stands discharged unti! he is ordered rein-
stated by an arbitration committee acting within its juris-
diction, in terms of both substance and procedure, under the
collective agreement.

The substantive issue

The real issue before us is whether there was just cause for
the discharge of the grievor. In the judgment of the National
Harbours Board, it is necessary for its police constables to be
armed and that judgment was not seriously questioned before
us. The grievor was judged by doctors in the employ of the
Department of National Health and Welfare, acting in effect
as the National Harbours Board’s “company doctors”, to be
medically unfit to carry a gun. The matter has been dealt with
throughout on the footing that unsuitability, on medical
grounds, to carry a gun would render the grievor unsuitable
for the job in question.

There was no suggestion at any time that superintendent
Taylor of the National Harbours Board Police Security unit in
Halifax or any doctor upon whose judgment the decision to
discharge was based acted other than bona fide. The question
is simply whether the medical opinion that the grievor was
unfit to carry a gun was in error. An arbitration committee
composed of laymen must obviously find it very difficult to
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NATL HARBOURS BOARD AND PUBLIC SERVICE ALLIANCE OF CANADA 11

decide such a question. Considerable deference must be ac-
corded to medical opinion whether expressed by witnesses at
the hearing or appearing in the medical records. However, it
is for this committee to decide whether there was just cause
for discharge and to do other than hear and assess the evi-
dence to the best of our ability would be an improper denial of
our jurisdiction under the collective agreement. It was open to
the parties of a collective agreement to agree explicitly that
continued employment of people in this bargaining unit was to
be subject to their attaining the specified health standard
established by the Department of National Health and Welfare.
The Department of National Health and Welfare or doctors
employed by that department or doctors employed by the Na-
tional Harbours Board could have been specifically designated
as the final arbiters on the question of whether any specified
health standard had been attained by any employee, but the
parties did not do that.

This committee heard considerable medical testimony and
received a number of medical reports in evidence. We have
concluded that the facts thus proved before us do not support
the conclusion that the grievor was medically unfit to carry a
gun. We hold, therefore, that there was no just cause for his
discharge. It was agreed at the hearing that it would not be in
the interests of the grievor, the National Harbours Board or
the doctors involved for us to reproduce the medical evidence
here. We do, however, wish to explain our conclusion to the ex-
tent that we can do so without going into harmful detail.

The grievor, Constable Hetherington, has been employed by
the National Harbours Board Police and Security since 1958
and, according to the evidence, his work record is unblemished.
His personal life, however, has been extremely difficult. As a
result of a combination of his personality makeup and the
pressures to which he has been subjected, Constable Hether-
ington was a patient in the Nova Scotia Hospital for a period
of several weeks in 1970 and again in July of 1973. On both
occasions he was treated for depression and alcoholism. There
was also an indication on his National Health and Welfare file
that he had been hospitalized in 1968, but we heard no elabo-
ration on that.

The evidence is that since his hospitalization in 1973, the
grievor has consumed alcohol only very moderately and there
has been a complete change for the better in his home situa-
tion. He has remarried and now lives in his own apartment
with his wife and one of his three daughters by his previous
marriage. His teenage daughter is now independent and his
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12 LABOUR ARBITRATION CASES 7 L.A.C. Cd)

cerebral-palsied child is in training school in Truro. These de-
tails, about which there was no dispute whatever, are crucial
because all the medical evidence relating to the grievor’s men-
tal health problems stressed the domestic difficulties with
which he had to cope but no account appears to have been
taken of the fact that his domestic difficulties had become sig-
nificantly less throughout 1974, both when the medical judg-
ment in question was made and when he was discharged. His
home problems appear to have now been solved to the point
where his life seems quite normal. It is obvious from the
course of the medical assessments, to which we now turn, that
the assessment of his capacity to carry a gun was made
without any knowledge whatever of the change in his domes-
tic circumstances. ' ’

The doctor who made the assessment that the grievor was
medically unfit to carry a gun never saw the grievor until he
testified before this committee. We are not suggesting that
there is anything improper about making such an assessment
from a review of the medical file, but this fact makes it
especially important for us to review with some care the docu-
mentary material and other information on the basis of which
the assessment was made.

, Constable Hetherington was discharged on June 5th, by Su-
perintendent Taylor because Superintendent Taylor, on that
date, received a telex from Superintendent L. H. Beveridge, of-
ficer in charge of administration, National Harbours Board
Police and Security in Ottawa, which stated:
On the strength of report received from Department of National
Health and Welfare, Ottawa, Constable W. J. Hetherington is to be

relieved of his duties immediately and released from the service of
Police and Security for medical reasons.

Superintendent Beveridge testified that he sent the telex
directing dismissal because on June 5th he received a letter on
the matter from Dr. Hicks, senior consultant, in the Public
Health Service of the Department of National Health and
Welfare. In his letter Dr. Hicks noted the opinion expressed
by the responsible medical official in the Atlantic region of
the medical services branch. That opinion, according to Dr.
Hicks, was based on a careful review of the medical records

- and stated clearly that Constable Hetherington should not be
armed. Superintendent Beveridge testified that the letter
from Dr. Hicks followed upon earlier correspondence. Specif-
ically, in a letter to Dr. Hicks dated April 2nd, which Super-
intendent Beveridge prepared for the signature of Mr. D. M.
Cassidy, director general, Police and Security, National Har-
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bours Board, “A review of the file and a thorough re-examina-
tion of Congtable Hetherington’ was requested.

These letters are significant in two respects. First, they
leave no doubt that the grievor’s discharge was a direct result
of the opinion expressed by the medical officer who reviewed
the grievor’s file and expressed the opinion that he should not
be armed. Secondly, they lend special significance to the conclu-
sions drawn by Dr. Poulos, the psychiatrist who saw the
grievor on April 17th, since Dr. Poulos’ consultation was the
only “re-examination” of the grievor in compliance with the
specific request sent by the National Harbours Board, Police
and Security, to the Department of National Health and Wel-
fare. Superintendent Beveridge testified that when he sent the
direction to discharge the grievor on June 5th he was satisfied
that there had been a re-examination because he knew of the
congultation with Dr. Poulos.

The medical officer who made the ruling that the grievor
should not be armed, testified fully and fairly before this com-
mittee and we have examined all of the materials which, by
his own account, he congidered in reaching his conclusion. As
has already been indicated, in spite of the deference to be
granted to medical judgment in such a matter, this arbitration
committee has felt impelled to conclude that for the purposes
of the collective agreement the medical officer’s assessment of
the grievor, as of the Spring of 1974, was not justified by the
facts.

According to his file, the grievor had passed his routine
medical examination conducted by the medical services branch
of the Department of National Health and Welfare for the Na-
tional Harbours Board in December of 1972. In connection
with that examination, however, there was a notation of a
nervous breakdown suffered by the grievor in 1968 as a result
of which he was hospitalized for several months. The file also
disclosed that in 1970 the grievor had been in a mental hospi-
tal for several weeks as a result of depression and aleoholism.
Again, in the Summer of 1973, the file indicated that he had
been committed to the Nova Scotia Hospital for similar rea-
sons. Reports in connection with the 1973 period of hospi-
talization stressed the grievor’s domestic difficulties. There
was nothing in the file in connection with these three periods
of hospitalization that referred directly to the grievor’s ability
to continue to perform his job upon release or directly to the
question of whether he should be armed.

The only item on the file which did, in fact, suggest that the
grievor should not be armed was a 1971 report by a psychol-
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ogist in a private consulting service addressed to Superin-
tendent Taylor of the National Harbours Board Police and Se-
curity. There was nothing on the file which in any way placed
this report in context. Superintendent Taylor’s very frank and
fair evidence before us was most revealing in this connection.
Prior to his taking charge of Police and Security for the Na-
tional Harbours Board in Halifax in 1968 the Board’s consta-
bles were not armed. The increase of crime and the high in-
cidence of terrorist activities resulted in a change of policy
across Canada so that in 1970, Superintendent Taylor began to
make preparations for the arming of his force. In the latter
part of 1970, he engaged a psychologist to test his constables
to determine their suitability to carry arms. According to the
evidence of the psychologist the test used was a new one devel-
oped for Superintendent Taylor’s purposes and not since
adopted elsewhere. The result of the test was that 12 of the 29
constables tested proved to be unsuitable to carry arms and
two were marginal. Constable Hetherington was one of those
who failed. Superintendent Taylor stated, quite simply, that
he could not live with those results and in order to double-
check sent those who had failed the psychologist’s test to a
psychiatrist for assessment. In May of 1973, the psychiatrist
pronounced all but one fit to be armed, in his judgment. The
grievor, Constable Hetherington, was among those declared
fit. He and all the others who were given a favourable assess-
ment by the psychiatrist were subsequently armed once they
had satisfied superintendent Taylor’s training requirements.

The psychiatric assessment of April 12, 1978 was included
on the medical file which was reviewed by the doctor who
made the assessment that the grievor should not be armed. In
the final paragraph of the psychiatrist’s letter he states,
“Constable Hetherington is quite willing to carry a firearm
and I see no reason why he should not do so if it is to become
police policy.” This and the adverse report of the psychologist
are the only specific references to capacity to carry firearms
on the grievor’s file.

On December 11, 1973, when Constable Hetherington went
for his routine checkup, the relevant items on his medical file
were: a record of his positive medical checkup of 1972, with a
notation of psychiatric treatment in 1968 and 1970, the results
of the psychologist’s test and the psychiatrist’s report. The
doctor who examined the grievor on December 11th testified
that the grievor was up to the required standard physically,
but he deferred completion of the “General Physical Examina-
tion Report” because the grievor had brought to his attention
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the fact that he had been hospitalized that summer although
the file did not contain any record of it.

Subsequently, the examining doctor received the “Physi-
~ cian’s Certificate of Disability” and the discharge report per-
taining to the grievor’s hospitalization in the Summer of 1973.
He also received a letter from the grievor’s family physician
in which mention was made of the fact that the grievor had
been hospitalized for 10 days in the Halifax Infirmary early in
February of 1974. The examining doctor then secured the in-
firmary file on the grievor. That file revealed that on the sec-
ond of February the grievor was admitted complaining of
chest pains. In the 10 days that followed he underwent exten-
sive physical examinations which revealed no physical cause
for the pains. The resident doctor at the infirmary who had
overall charge of the grievor during his stay there testified
that the grievor was generally not a co-operative patient and
implied that he might have been malingering. The most di-
rectly relevant aspect of the infirmary file is the following
statement in the resident’s report to the grievor’s family
physician, “It was felt that he needed psychiatric help. When
this was explained to the patient he became very angry and
refused such.” In his testimony, the resident made it clear that
the suggestion of psychiatric help was made as part of his at-
tempt to make an exhaustive search of all possible explana-
tions for the pains of which the grievor complained. The
grievor testified that he had gone to the hospital for chest
pains, with no intention of seeking psychiatric help, and was
upset and offended by the suggestion that he needed such
treatment for the pains. Whatever his reason for refusing, it

is quite clear that the suggestion of psychiatric help or assess- .

ment was never made to him in a context which in any way
related to his job or indicated that there would be any sanc-
tion for refusing it.

Early in March when the examining doctor at National
Health and Welfare had considered the infirmary file and the
reports from the Nova Scotia Hospital he indicated on the
“General Physical Examination Report” that the grievor fell
into the class, “unfit for work”. He testified before this arbi-
tration committee that in his opinion the report was an in-
terim one as a result of which he expected the grievor to be
pressed to consult a psychiatrist; if he did not, he would prob-
ably be discharged; if he did, his job would depend on the out-
come of that consultation. The report then went to the review-
ing medical officer whose report led ultimately to the
grievor’s discharge.
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- The reviewing medical officer, after considering the file on
March 6, 1974, noted on the “General Physical Examination
Report” the words “unfit, needs psychiatric help which he ref-
uses”. The “General Physical Examination Report” then went
to Superintendent Taylor at the National Harbours Board
Police and Security who, on the basis of the statement that the
grievor was unfit, relieved him from duty. The grievor con-
tacted his union representative and as a result of the union’s
intervention it was made clear to all concerned that the
grievor was, in fact, quite. willing to undergo psychiatric
assessment if his job was involved. The grievor’s family
physician wrote a letter to the National Health and Welfare
doctors stating that in his opinion the grievor was quite fit to
work, with no mention one way or the other of firearms. The
family physician’s letter was forwarded to Superintendent
Taylor with a covering letter from the reviewing medical of-
ficer in National Health and Welfare dated March 19, 1974, in
which he stated that the grievor’s family physician had ar-
ranged an appointment with a psychiatrist for April 18th and
that, pending the psychiatric consultation, the grievor “should
not be armed”. We think it is important to note that here for
the first time the reviewing doctor in the Department of
Health and Welfare committed himself to a position that there
was danger in arming the grievor and he did so based solely
upon the contents of the medical file.

The medical file in its final form was completed by the
report of the psychiatrist who examined the grievor in accor-
dance with the arrangement between the doctors of the Na-
tional Health and Welfare Department and the grievor’s fam-
ily physician. After reviewing the grievor’s history, and
making a general assessment of him as an individual, and
commenting on his domestic difficulties the psychiatrist’s
report concluded: ’ :

The only treatment appears to, be support from social agencies at
the time of erisis. I could not confirm many of the concerns of his
superior or fellow employees. If this man is not working to an ac-
ceptable level, I would suggest that the matter be dealt with on an
employer-employee basis.

- The reviewing medical officer testified that upon receiving
this report he phoned the psychiatrist to try to get him to
express an opinion about the propriety of the grievor being
~ armed. The psychiatrist refused to express an opinion one
way or the other. Thereafter the reviewing medical officer
wrote a letter to Superintendent Taylor, dated May 15th,
which is the documentary expression of his formal opinion on
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the matter — the opinion that led directly to the grievor’s loss
of his job. The reviewing medical officer stated that the psy-
chiatrist, ‘
has not expressed and will not express an opinion on the specific
question of Hetherington’s fitness to carry firearms, but on the

basis of medical information and opinions available to us, including
[the psychiatrist’s report] I feel that this man should not be armed.

(Emphasis added.)

As stated earlier, our conclusion is that this opinion was
not well founded and that the grievor’s discharge was therefore
not for just cause. The examining doctor at National Health
and Welfare had expressed the opinion of unfitness for duty
as a means of pressuring the grievor to have a psychiatric ex-
amination although he at no time suggested to the grievor that
he should have one. The reviewing medical officer first
suggested that the grievor was unfit for duty because he had
refused psychiatric help which the resident at the infirmary
said he needed. The resident at the infirmary said he needed
psychiatric help because no physical cause for chest pains
could be found and in that context, but never in any job con-
text had the grievor refused psychiatric help. Once it was ap-
parent to the grievor that his refusal of a psychiatric assess-
ment affected his job position, he readily submitted himself to
such an assessment. In the meantime, the reviewing medical
officer had suggested that he should not be armed although
there was no direct support from that suggestion other than
the psychologist’s test, the results of which had not been
followed in the case of the other 11 members of the National
Harbours Board Police and Security who had failed it. The
suggestion was also made in the face of the affirmative
assessment by the first psychiatrist who saw him of the
grievor’s ability to carry firearms. At any rate, the direction
was that he should not be armed ‘“pending receipt of the psy-
chiatrist’s report”. The psychiatrist’s report cannot conceiv-
ably be interpreted as supporting the opinion that the grievor
was not fit to carry firearms, and yet the reviewing medical
officer treated it as confirming his opinion. The opinion, thus
confirmed, made its way to Dr. Hicks and satisfied superin-
tendent Beveridge and, apparently, diréctor general Cassidy
that the ‘“thorough re-examination” called for had, in fact,
been carried out. .

The reviewing doctor may have felt that it was his respon-
sibility to ensure that no person about whom he had any doubt
on psychiatric grounds should be permitted to be armed. How-
ever, his opinion carries special weight only on medical mat-
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ters, not on the policy question of whom should be employed
by the National Harbours Board Police and Security. As the
psychiatrist’s report suggests, what is involved here is really a
matter of employer-employee relations. This committee is
struck by the fact that in January of 1974, knowing every-
thing that the doctors knew about the grievor’s history, as
well as knowing his work record intimately, knowing him per-
sonally and having some knowledge of the change in his
domestic situation, Superintendent Taylor, an experienced po-
liceman, decided to arm the grievor. It must be noted that in
the Fall of 1973, Superintendent Taylor had been put under
some pressure by a grievance from the union over the fact
that not all of his constables were armed. However, he tes-
tified that his refusal to arm four constables at that time,
including the grievor, was entirely a matter of training and
shooting ability, which the grievor subsequently brought up to
standard. Superintendent Taylor did not leave any room for
the inference that he acted irresponsibly under pressure in
arming the grievor. Indeed, he noted that he had discussed it
fully with his second in command.

Conclusion and order

After a careful consideration of all the facts this arbitra-
tion committee has concluded that the grievor was not dis-
charged for just cause, in that the medical evidence does not
support the conclusion that he was not medically fit to be
armed. In accordance with art. 24.10 he is therefore to be re-
stored to his former position and compensated for time lost as
provided for by the collective agreement. At the hearing it
was agreed that the parties should attempt to work out the
exact amount of money involved and that this arbitration
committee would remain seized of the matter, with power to
reconvene if further evidence or argument needs to be heard
to settle any dispute arising out of the effectuation of this
order.

The National Harbours Board’s personal file on the grievor
and any other Government file over which the National Har-
bours Board has any control must, of course, henceforth carry
a clear indication of the findings of this committee. Beyond
that we have no power to order that the files be purged as
requested by the grievor.

DISSENT (Merrigan)

I have had the opportunity to peruse the award prepared by
the chairman, Innis Christie. With due respect, I cannot agree
with the conclusion and with some evidentiary findings. I will
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proceed first with my objections to the findings of the evi-
dence.

The grievance was not filed on a National Harbours Board
form provided for that purpose. Notwithstanding the fact
that no evidence was presented regarding the origin of the
form, it is common knowledge that the “grievance form” is
one used in the public service by the union.

The doctors of the Department of National Health and Wel-
fare were not acting as the National Harbours Board’s “‘com-
pany doctors” but rather were acting under the ‘“Periodic
Health Examination Standard” programme of the Public Ser-
vice of Canada, a programme to which the National Harbours
Board has adhered. Furthermore, the National Harbours
Board is bound by the procedures and standards applied under
this medical programme. The National Harbours Board must
defer to the conclusion on medical findings under the pro-
gramme.

Superintendent Taylor, in January, 1974, was not aware of
the extent of the knowledge that the doctors had about the
grievor’s medical history. It is my understanding, from the ev-
idence, that the normal procedure of the Department of Na-
tional Health and Welfare is to provide the National Harbours
Board following the periodic health examination with a copy
of the “General Physical Examination Report”. Furthermore,
this report is not the complete report, but that part of the
report which is usually returned to the “initiating depart-
ment”, indicating that the periodic health examination has
taken place and stating the findings of the doctors. Also, other
dealings between the Department of National Health and Wel-
fare and the National Harbours Board were by letters, and
the pertinent letters were entered into evidence as ex. “C” —
letter of May 15, 1974, from Dr. Sinclair advising that Mr.
Hetherington should not be armed; ex. “G’’ — Dr. Sinclair’s
letter of March 19, 1974, stating that Mr. Hetherington had
agreed to undertake psychiatric assessment. To my under-
standing, what medical history superintendent Taylor knew
came in part to his attention on and after March 7, 1974 and
at the hearing. I note also that the moment Superintendent
Taylor was apprised of the findings of the doctors on March 7,
1974, he proceeded to immediately disarm Mr. Hetherington. I
would like to add that I was impressed by police and security
department handling of the matter at hand. All through this
delicate matter, the police officials have insisted that all un-
favourable medical findings be re-examined, by way of exam-
ple, I would mention Superintendent Taylor having National
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Health and Welfare arrange psychiatric assessment for those
who were given an unsuitable rating by the psychologist in
1971; also I would mention Superintendent Beveridge’s re-
quest that the findings of March 7, 1974 regarding Constable
Hetherington be reviewed and re-examined. Furthermore, I
would like to indicate that all through this matter, the police
and security deferred to the opinion of the medical profession,
as they should under the “Periodic Health Examination Stan-
dard” programme of the Department of National Health and
Welfare.

I would like at this point to address myself to the merit of
the case. Except for any above remarks concerning certain
evidentiary findings, I generally agree with the facts as set
out by the chairman in his award. As agreed at the hearing, I
will not reproduce any medical evidence here that can be
harmful.

The case before the arbitration committee is by its very na-
ture difficult for laymen to decide. Therefore, I believe that a
guideline must be set out at the start. This guideline will help
us to establish the parameters of the case.

The matter before us is a medical one. Such a matter, 1
believe, should not be isolated either to the grievor’s private
life (i.e. home life), or to the grievor’s work history. The
grievance before us, by way of example, is not a straightfor-
ward disciplinary incident where the facts can be readily as-
certained and the sanction of management can be appreciated
by reference to the employee’s work file, company policy and
reported arbitration awards. But here we are dealing with a
medical matter, the parameters of which is difficult to define.
I .am of the opinion that the grievor must be considered as a
total person, that is, we must consider the grievor’s home situ-
ation and his work context as one. The nature of the case war-
rants this. The home situation and work environment influ-
ence each other. The difficulties of the home can affect a
person’s job performance as the frustrations of the job can in-
fluence the family life of that person. The opposite is also
true. A happy and stable family situation helps the person on
the job as job satisfaction reflects on the home situation.

1 would differ on the conclusion for the following reason.
The arbitration committee must consider the work context in
which the grievor was called to function. We are dealing with
a police situation. By definition, a police work environment is
highly stressful and potentially violent. Such a work environ-
ment is geared to constant public contact and is not isolated as
compared to an industrial-production work environment
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where employees are assigned definite tasks at a precise loca-

tion. On the other hand, a policeman in the exercise of his-:

duties must deal not only with his fellow policemen but is in
constant contact with the publie, in the case at hand with the
users of the Port of Halifax. In Re Umniversity Hospital of
London and London & District Building Service Workers’
Union, Local 220 (1973), 4 L.A.C. (2d) 16 (Simmons), at
p. 30, such a reason was retained in a “hospital ingtitution”
context:

We do not rest our decision on the above ground alone. The second

. major reason for arriving at our decision is due to the fact that we

are dealing with a hospital institution. We realize that there is a
tendency for emotions to become a part of one’s deliberations when
discussing such problems. However, we have consciously attempted
to discard our emotions from forming a part of our decision. Never-
theless, while we are aware from the evidence that many of the pa-
tients in the hospital are ambulatory, a significant number are bed-
ridden who would require assistance to evacuate the premises. We
therefore restrict the range between average and greater than
average risk because of the physical surroundings.

Coupled with the fact that the present matter deals with a
police work environment in which a policeman, in the exer-
cise of his funection, exercises an original authority, I refer to
the findings of the psychiatrist on April 18, 1974, whereby he
states that ‘“the only treatment appears to be support from
social agencies at the time of crisis”. I ask myself how can the
grievor faced with a stressful and potentially violent situation
during the course of his duties as a policeman where the
decision has to be immediate, cope with his job if he “requires
" the support from social agencies at the time of crisis”. The
above is not an imagined situation. Granted that such stress-
ful and potentially violent situations are not an every-day oc-
currence for one policeman. But such situations occur every-
day in police work. Not to consider the police work
environment in the present case, I am of the opinion that we
would be delinquent in our duties to the parties.

Another reason which I consider must be considered by the
arbitration committee is the recurring and repetitive nature
of the medical findings. The grievor’s file reveals that in 1968
he suffered a nervous breakdown and was Lospitalized for
several months. The file also indicates that in 1970 the grievor
was admitted to a mental hospital for a period of several
weeks as a result of depression and alcoholism. Also, the file

disclosed that in the Summer of 1973, the grievor had been .

committed to the Nova Scotia Hospital. Here I refer to
ex. “F”. Noting the grievor’s difficulties in his personal life, I
cannot help but conclude that the grievor cannot cope with
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pressure and stressful situations. Should the nervous break-
down, depression or others have occurred on only one oc-
casion, and having in mind the grievor’s personal life, I would
be inclined to conclude that the grievor could cope with pres-
sures and difficulties but the recurring and repetitive pattern
leave me no choice but to conclude otherwise. My findings as
to the inability of the grievor to cope with social pressures and
stressful situations is supported by the remarks of the psychi-
atrist’s report of April 23, 1974, ex. “B”, where the learned
doctor recommended: ‘“The only treatment appears to be sup-
port from social agencies at the time of crisis.” The proba-
bility of the problem recurring and arising again, in the fu-
ture, is very strong in light of the past history and the
doctor’s report. In light of this, I would reject the grievance
and maintain the National Harbours Board’s decision.

Finally, I would like to indicate that the National Harbours
Board has a respongibility to an employee from illness attribu-
table to the nature of the job. Such a responsibility was con-
sidered in Re Int’l Chemical Workers, Local 536, and Dupont
of Canada Ltd., Maitland Works (1970), 21 L.A.C. 147
(Curtis) [at p. 147]: '

Held, the company has the responsibility to protect an employee
from illness attributable to the nature of the work, and to operate
the plant efficiently. The onus was on the company to show that the
risk of the grievor’s health and risk of the efficient operation of the
plant was sufficiently high to justify the discharge. Since the evi-
dence only indicated that the grievor was ulcer-prone, that onus was
not discharged.

I submit that in the case at hand, the National Harbours
Board accepted and discharged such a responsibility. The
weight of the evidence indicates, in my opinion, that there
existed a risk to the grievor’s health. That evidence illustrates
that the grievor cannot cope with pressures and difficulties
encountered in his personal life. We know the nature of police
work to be highly stressful and potentially violent. The Na-
tional Harbours Board has shown that to retain the grievor in
its employ as a policeman would be a “risk to the grievor’s
health”. Also the employer has the responsibility to see that
there be no “risk to the efficient operation of the plant”. Here,
I would mention the police work environment is not a plant
context but a public harbour and that the grievor, during the
course of his employment, deals with fellow policemen, other
workers on the harbour and the general public. I would con-
sider “the efficient operation”, because of the nature of the
police work, to be preventive in nature. The National Har-
bours Board cannot predict or foresee probable stressful situ-
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ations and potentially violent incidents and prevent the griev-
or from being there or replace him ahead of time. Therefore,
the National Harbours Board in the findings of medical doc-
tors are under the responsibility to assure themselves that po-
tential situations or incidents involving the grievor do not
take place. By proceeding in this fashion, the National Har-
bours Board is avoiding “risk to the efficient operation of the
plant”. In view of the evidence, I hold that the risks of main-
taining the grievor in his position are sufficiently high to jus-
tify his discharge. The evidence has indicated that the grievor
cannot cope with stressful situations. I would so hold, even if
the question of firearms was not before us.

In conclusion, I disagree with the draft award on the
grounds that National Harbours Board procedures require
that its constables be armed and the available medical evi-
dence suggests that Constable Hetherington on medical
grounds, is not capable of carrying arms.

A summary of the medical reports and hospitalization
periods follow:

(1) Nervous breakdown and hospitalization in 1968.

(2) Hospitalization in 1970 for several weeks in a mental in-
stitution for depression and alcoholism.

(3) Admitted to a mental hospital in June, 1973. Particular
attention should be drawn to ex.“F”, para.2 and the

ramifications for the grievor and those he is hired to pro-
tect.

(4) Psychiatric assessment of April 12, 1973 clears grievor to
carry firearms but in 1974 he was admitted to the
Halifax Infirmary where he was declared physically fit
but referred for psychiatric assessment. This assessment
failed to comment on grievor’s ability to carry arms, and
when pressed on the matter the psychiatrist, Dr. Poulos

refused to comment. It is rather significant that he did-

not even see fit to declare the grievor as fit “as any other
normal person’” to carry a firearm. His refusal to com-
ment on this matter is most understandable in view of the
grievor’s medical history which indicates a general insta-
bility and an inability to tolerate stress such as that en-
countered in police work.

In May, 1974, Dr. R. M. Sinclair, regional advisor, medical
support services, Department of National Health and Welfare,
recommended on the basis of medical information and opin-
ions including that of a psychiatrist, Dr. Poulos, that the
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grievor should not be armed. Obviously, this medical opinion
should not be proffered lightly.

For these reasons, I am unable to agree with the concluswns
reached by the chairman. The grievance should fail and the
dismissal should stand.
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