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Thomas A. Levy* Provincial International
Status Revisited

1. Introduction

The question as to whether the Canadian provinces possess
international status caused much ink to flow in Canadian legal
discourse from 1965 to 1968. Although the practical problems
incident to an alleged provincial international personality remain
with us in the mid 1970’s, the lawyers have maintained a low profile
from 1968 to 1971. In 1971 Anne-Marie Jacomy-Millette’s doctoral
dissertation was published as L’introduction et I’ application des
traités internationaux au Canada.? In 1973 Ivan Bemier’s
magisterial doctoral thesis was published under the title
International Legal Aspects of Federalism.® Although no new
ground was broken, Professor Bernier stated the existing compara-
tive and international law on federalism and international relations
clearly and thoroughly. In 1974 the publication of Canadian
Perspectives on International- Law and Organization* kept the
Canadian controversy going in that two articles dealt explicitly with
the issue of provincial international status, while a number of other
studies mentioned the problem in passing. In that Gerald L. Morris’
“‘Canadian Federalism and International Law’’ and André Dufour’s

*Thomas A. Levy, formerly Assistant Professor of Political Science, University of
New Brunswick. [The editors note with deep regret the tragic death of Professor
Levy this January in a motor accident.].

This article is based largely on Chapter II of a doctoral dissertation entitled ‘‘Some
Aspects of the Role of the Canadian Provinces in External Affairs: A Study in
Canadian Federalism’’ (Duke University, 1974). I wish to express my deep
gratitude to Professors F.R. Scott, Louis Sabourin and Robert R. Wilson
respectively of McGill, Ottawa and Duke Universities for their helpful comments
on earlier drafts.

1. The literature is summarized in Chapter IV of my M.A. thesis entitled The
International Status of Provinces (McGill University, 1970).

2. (Paris: Pichon et Durand — Auzias, 1971). See C. Lloyd Brown-John's review
of the volume in (1974, 5 Etudes Internationales at 730-31.

3. (London: Longman Group Limited, 1973). See my review in this journal,
(1974), 1 Dal. L.J. 634.

4. R. St. J. Macdonald, G. Morris and D. Johnston, eds., (Toronto: University of
Toronto Press, 1974).
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‘‘Fédéralisme canadien et droit internationale’’ presented respec-
tively the federal and the Quebec viewpoints, it is perhaps time that
the question of provincial international personality be reviewed
from a reasonably objective standpoint.

I do not claim to be without views on the past, present and future
of the Canadian federation. I merely wish to make clear that I view
the Labour Conventions Case neither as a constitutional disaster nor
as the bedrock of Canadian constitutional development. If I may
state my own preferences, I wish for the continuance of the
Canadian federation on terms acceptable to its major constituents.
However, it is clear that the assertion of international rights and
prerogatives by provincial governments for whatever purpose might
occasion the balkanization of Canada in much the same way that
Norway seceded from the Swedish crown in 1905, or indeed in the
manner that Canada itself acquired ‘‘dominion status’’ within the
Empire-Commonwealth. This possibility makes all the more
necessary a fresh look at the issue of provincial international status.

The following study will examine whether the Canadian
provinces enjoy international status and exercise its attributes,
particularly the jus legationis and the jus tractatuum. The
examination will consider both international law and Canadian
constitutional law and practice. The legal status of provincial
agreements with foreign jurisdictions and of provincial representa-
tion abroad will also be considered.

II. International Law
1. Writers on International Law

There is general agreement that only fully independent sovereign
states (and international public organizations) may be full
international persons. This principle is as true of federal as of
unitary states. That is, although the federation as a whole possesses
international personality, the central government normally exercises
its attributes.®

5. Id. at 55-71 and 72-87 respectively.

6. See 1 Hackworth, Digest of International Law (Washington: United States
Government Printing Office, 1940-44) at 60; 1 L. Oppenheim, International Law
— A Treatise, ed. Sir Hersch Lauterpacht, Peace (7th ed. London: Longmans,
Green and Company, 1948) at 113 [hereinafter Oppenheim]; Hans Kelsen,
Principles of International Law (New York: Rinehart and Company, 1952) at 170;
Louis Delbez, Les Principes Généraux du Droit International Public (3 ieme éd.
Paris, Librairie Générale de Droit et de Jurisprudence, 1964) at 89; J. G. Starke, An
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However, it is not unknown for the member-units of certain
federations to exercise limited rights of legation and of treaty-
making, thereby enjoying partial international personality.” However,
all the extant examples (the Swiss cantons, the German Lédnder and
some Soviet republics) have been states which possessed full
international status before entering their respective federations.®

Professor Kelsen held that a federal member-unit exercising
external powers may be viewed as the indirect agent of the federal
state. However, if the member-unit concludes an international
agreement in its own name and is answerable internationally for its
delinquencies, then that entity may be more than the federation’s
indirect agent.® Whether federal member-units are internationally
responsible for their own delicts is not firmly established due to a
paucity of jurisprudence on the subject. However, the Convention
on the Settlement of Investment Disputes Between States and
Nationals of Other States opens the possibility that a member-unit of
a federal contracting state may be a party to a legal dispute provided
that the subdivision first obtains the consent of its central
government, 10

The source of authority for federal member-units to exercise
limited rights of legation and of treaty-making is not fully settled

Introduction to International Law (6th ed. London: Butterworths, 1967) at 108
[hereinafter Starke].

7. See 1 Hackworth, Digest of International Law at 60; 1 Oppenheim at 168;
Kelsen, Principles of International Law at 171; Starke at 108; and 1 D.P.
O’Connell, International Law (London: Stevens and Sons Limited, 1965) at 318.
Professor O’Connell in his State Succession and the Effect upon Treaties of Entry
into a Composite Relationship (1963), 39 B.Y.I.L. 54 at 57 clarified the meaning
of partial international status: ““all that can be meant is that it [the member-unit] is
capable of international transactions within the areas of power in which it is
competent.”’

8. See 1 Oppenheim at 165; 1 O’Connell, International Law at 318; and André
Patry, ‘‘La Capacité Internationale des Etats Fédérés™’, in Jacques Brossard et al
eds., Les Pouvoirs Extérieures du Quebec (Montréal: Les Presses de I'Université
de Montréal, 1967) at 86 [hereinafter Brossard].

9. See Starke at 64n; Herbert Briggs, ed., The Law of Nations: Cases, Documents,
and Notes (New York: F.S. Crofts and Co., 1938) at 63; and Wolfgang Friedmann,
Oliver Lissitzyn and Richard Pugh, Cases and Materials on International Law (St.
Paul, Minn.: West Publishing Co., 1969) at 202.

10. United Nations Treaty Series: international agreements registered or filed and
recorded with the Secretariat of the United Nations, Vol. 575, 1966, No. 8359,
Article 25. In Professor Lissitzyn’s view, the American States and the German
Lénder are responsible for their own delicts. See his ‘“Territorial Entities other than
Independent States in the Law of Treaties™’, in Hague Academy of International
Law, Collected Courses, Tome 125, 1968, III at 31 and 43 [hereinafter Lissitzyn
(1968)].
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among students of international law. The prevailing view is that
these entities may exercise such rights if their federal constitutions
permit them to do so.1! The constitutions of Switzerland, the United
States, the Soviet Union and the Federal Republic of Germany grant
their member-units limited rights to treat with foreign jurisdictions.
However, these ‘‘treaty rights’’ are subject to central government
consent in all cases. The Ukrainian and Byelorussian republics have
to their credit one bilateral ‘“treaty” each, and these were made with
the phantom Polish ‘‘Lublin Committee’’. The bilateral agreements
of member-units of the other federations have been largely confined
to the local problems of border areas.!?

The writers who point to federal constitutions as the locus of
authority for member-units to exercise limited external powers seem
to assume a written document. Thus, it is difficult to apply the
principle to a polity such as Canada where the constitutional norms
governing foreign affairs are largely unwritten. Moreover, these
writers are challenged by others who assert that the operative
conditions for the possession of partial international status are the
willingness of the central government to sanction it and the
readiness of foreign states to treat with such subordinate entities.13
A variant of the latter position is the view that the experience of
Commonwealth states and the Phillippines illustrates the principle
that recognized international status was gained after the polities had
successfully established precedents meriting such international
recognition.14

11. See Delbez, Principes Généraux at 90; 1 Oppenheim at 692 and 796; and 1
O’Connell, International Law at 349. There are no extant examples of members of
federations other than Canada exercising a limited right of legation. The two Soviet
republics may be exceptions to this statement if their membership of the United
Nations family of organizations is considered. However, the late J.L. Brierly
viewed such membership as analogous to ‘‘being or becoming a party to a treaty.”
See his The Law of Nations: An Introduction to the International Law of Peace,
revised by C. H. M. Waldock (6th ed. Oxford: The Clarendon Press, 1963) at 154.
12. See M. Rand, Compacts Between States of the United States and Canadian
Governments (M.A. thesis, Columbia University, 1967) [hereinafter Rand]; E.
His, De la Compétence des Cantons Suisses de Conclure des Traités
Internationaux Spécialement Concernent la Double Imposition (1929), 10 Revue
de droit internationale et de 1€gislation comparée at 454-79. See also W. Leisner,
The Foreign Relations of Member States of the Federal Republic of Germany
(1965-66), 16 U.T.L.J. at 346-60 [hereinafter Leisner].

13. Lissitzyn (1968) at 84.

14, Lissitzyn, Efforts to Codify or Restate the Law of Treaties (1962), 62 Col. L.
Rev. 1166 at 1166-84.
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2. Cadlification of International Law
a. Harvard Draft

Some of these contrasting views have found expression in the
various attempts to codify international law, the most recent and
fruitful effort being that of the International Law Commission of the
United Nations. The Harvard Law School’s Draft Convention on
the Law of Treaties was the most influential of some earlier efforts
and constituted the starting-point for the work of the International
Law Commission. The article on treaty-making capacity made no
mention of federal states, but the Commentary expressly excluded
the member-units of federations from consideration:
Thus if under Article I, Section 10 of the Constitution of the
United States, the State of New York may, with the consent of
Congress, enter into an agreement with the Dominion of Canada,
the agreement may have all the characteristics of a treaty, as the
term 1s generally used, but it will not be a “‘treaty’’ as the term is
used in this Convention, and the provisions of this Convention
are not designed to apply to it.
An instrument to which . . . a Swiss Canton and one of the
States of the German Reich are parties, may be called a “‘treaty’’
eo nomine, but this Convention will not apply to it.15

This quotation implies that some designation other than ‘‘treaty’’
must be found for the transborder agreements of federal
member-units.

b. International Law Commission

After labouring for more than a decade on codifying the law of
treaties, the International Law Commission completed its draft
convention in 1966. The draft served as the working document of
the United Nations Conference on the Law of Treaties, held at
Vienna in 1968 and 1969. The article on treaty capacity had
generated considerable controversy, and hence, its evolution should
be traced in some detail.

The Commission’s 1953 draft included the following comment:
“It is believed that treaties thus concluded by State members of

15. (1935), 29 A.L.L.L. (Special Supplement) at 704. A more recent private effort
is that by the American Law Institute, Restatement of the Law: The Foreign
Relations of the United States, Proposed Official Draft, May 3, 1962. This work
has been criticized by Professor Lissitzyn for failure to deal with the question of
treaty capacity for federal member-units. See his The Law of International
Agreements in the Restatement (1966), 49 N.Y.U.L. Rev. 100.
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Federal States are treaties in the meaning of international law.”’16
This statement marked a radical departure from the position taken
by the Harvard Draft Convention. The Comment indicated that the
authority for the exercise of treaty powers by federal member-units
is the permission of the central government as expressed in
constitutional law. However, in the absence of such provisions, the
member-unit may not exercise external powers because it is not
prima facie an international person.

The 1958 draft was less permissive than its predecessor. It denied
federal member-units an international personality distinct from that
of their federations. To the extent that the subordinate entities are
authorized to treat with foreign countries, they do so as agents of the
federation, which alone ‘‘becomes bound by the treaty and
responsible for carrying it out.”’17

The 1962 draft returned to the greater permissiveness of the 1953
version, but it added additional conditions for the exercise of treaty
capacity by federal member-units:

(i) Ifitis a member of the United Nations, or

(if) If it is recognized by the federal State or Union and by the
other contracting State or States to possess an international
personality of its own.18

The Rapporteur commented that the examples (the Ukrainian and
Byelorussian republics) ‘‘if not numberous, are important and
difficult to overlook.’’1® Thus he acknowledged the Soviet Union’s
special political interests. However, there are as yet no extant
examples of federal member-units fulfilling the second condition.
During the Commission’s 1965 meetings, the dispute between the
Canadian central and Quebec governments on treaty-making figured
prominently. Some members evidenced an appreciation of the
consequences of an article referring to the treaty capacity of federal
member-units. Nigeria mentioned the Canadian controversy as an
argument in favor of rentention. The Soviet Union favored retention
as well, despite earlier disinterest in the matter. However, Poland

16. United Nations, Yearbook of the International Law Commission, 1953, Vol.
II, Doc. A/CN. 4/63 at 139.

17. United Nations, Yearbook of the International Law Commission, 71958, Vol.
II, Doc. A/CN. 4/115 at 24.

18. United Nations, Yearbook of the International Law Commission, 1962, Vol.
II, Doc. A/CN. 4/144 at 35-36.

19. Id. at 37. A noteworthy feature of the 1962 debates was the stout opposition by
the American and Austrian members to any reference to federal states, while the
Canadian member, Mr. Cadieux, favoured the reference.
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dissented from the Soviet view, indicating that there was not as yet a
firm Communist bloc policy on the matter. Moreover, Yugoslavia
suggested that French behaviour toward Quebec might be construed
as interference in Canadian internal affairs. Israel doubted that the
““so-called cultural ‘agreement’ >’ between France and Quebec
would be registered, and hence dismissed the problem as
academic.2® Given France’s growing attention to Quebec, the
French member’s opposition to special prominence for federal
states?! might have occasioned some surprise. The United States
and Austria maintained their strenuous opposition to the offending
paragraph.

Given the lack of consensus among the members, the Rapporteur
admitted that a provision respecting the treaty capacity of federal
member-units

involved some very serious dangers. There were Federal States in

which the problem of the possible treaty-making capacity of

component units had given rise to controversy. Any pronounce-
ment by the Commission on that question could involve the risk

of such a component unit involving a right under article 3, with
risks to the continuation of the federation.?2

Consequently, the article was sent back to the drafting
committee, and the following replacement was presented to the
816th meeting:

Article 3 (2): States members of a federal union may possess a
capacity to conclude treaties if such capacity is admitted by the
Federal constitution and within the limits there laid down.23

This paragraph was adopted by seven votes to three with four
abstentions.

The only change made by the 1966 meeting was the renumbering
of the controversial article. The Commentary, however, left some
legal issues unresolved. According to it,

20. United Nations, Yearbook of the International Law Commission, 1965, Vol. 1,
810th meeting at 248.

21. Id. at46.

22. Id., 811th meeting at 252.

23. Id., 816th meeting at 280. See also the 777th and 779th meetings, In Helmut
Steinberger’s view, the paragraph did not mean that federal member-units could be
states under international law. It simply ‘‘recognized the competence of States
under general international law to endow political subdivisions with a limited
international capacity.”” See his Capacity of Constitutional Subdivisions to
Conclude Treaties: Comments on the ILC’s Draft Articles (1967), 27 Zeitschrift fur
Auslandisches Offentliches Recht und Volkerrecht 418.
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the treaty-making capacity is [usually] vested exclusively in the
federal government, but there is no rule of international law
which precludes the component States from being invested with
the power to conclude treaties with third States. Questions may
arise in some cases as to whether the component State concludes
the treaty as an organ of the federal State or in its own right. But
on this point also the solution must be sought in the provisions of
the federal constitution.24

¢. Vienna Conference on the Law of Treaties

The renumbered 1965 text served as the working document at the
Vienna Conference which met in 1968 and 1969 respectively in
committee and in plenary session. The article on treaty capacity for
federal member-units again proved to be very controversial.

The arguments in favour of the article included these: the Soviets
asserted that it conformed to international practice; the Czechs
thought that it would provide for present and future federal
arrangements; the Byelorussians and the Ukrainians drew attention
to their ““sovereignty’’, ‘‘diplomatic practice’” and ‘‘constitutional
norms’’; while the Nigerians were impressed by the possibilities
opened by the Convention on the Settlement of Investment
Disputes.25

Of those opposed to the article, Austria held that its excision
would spare third states the delicate task of interpreting a
federation’s constitution; New Zealand felt that the use of the term
“‘State’’ to refer to both the federation and a component unit was
misleading; Mexico asserted that international law is not concerned
with domestic constitutional arragements; Canada feared that the
article would serve as an invitation to outside states to interpret its
constitution,26 and suggested the difficulty of applying the
provisions to federal states with unwritten or partly written

24. United Nations, Yearbook of the International Law Commission, 1966, Vol.
1I, Doc.A/6309/Rev. 1, Part Il at 192.

25. See United Nations Conference on the Law of Treaties, First Session, Vienna
26 March - 24 May 1968, 11th meeting. See also id., Analytical Compilation of
Comments and Observations Made in 1966 and 1967 with Respect to the Final
Draft Articles on the Law of Treaties: Working Paper Prepared by the Secretariat,
Vol. I, A/CONF. 39/5, 10 February 1968.

26. The Canadian fears were not without foundation in fact; for, in January 1968,
the African state of Gabon invited Quebec, not Canada, to send delegates to an
international conference on education. In effect, Gabon interpreted Canada’s
constitution in a manner unacceptable to the central government. Ottawa
subsequently suspended diplomatic relations with the African state.
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constitutions; the United States thought that the article would create
more problems than it would resolve; and Uruguay insisted on the
primacy of international law over domestic constitutional law, and
warned against a proliferation of states at international conferences.

The vote on an amendment to delete the controversial paragraph
revealed a bloc pattern: For:—Western and affiliated (30), Latin
American (8), Federations (11), Total (38); Against:—Western and
affiliated (9), Latin American (2), Communist (9), Arab (6),
Francophone (15), Federations (4), Total (45).27 There were ten
abstentions.

The vote was sufficiently close to cause the word ‘‘State’’ in the
sense of a federal member-unit to be deleted from the article. The
revised text was subsequently adopted 46 to 39 with 8 abstentions
and with substantially the same bloc voting pattern.2® Jamaica’s
suggestion that the article should have had the unanimous support of
the federations since they were most directly concerned apparently
went unheeded.

The 1969 Plenary Session deleted the controversial paragraph on
treaty capacity for federal member-units. The leader of the
Canadian delegation, Mr. Max Wershof, made an impassioned
appeal for excision. He argued that the paragraph was ‘‘dangerously
incomplete’’ because it failed to specify ‘‘conferred by the federal
State and must have been recognized by other sovereign States.”’2°
The paragraph also failed to refer to judicial decisions as modifying
a constitutional text and it did not deal with the problem of
international responsibility. It also neglected to say that only the
federal state was competent to interpret its own constitution. To
quote Mr. Wershof:

In federations where the constitution was entirely written and

dealt expressly with treaty-making, the danger might be

relatively small, but it would be real and very serious in situations
like that of Canada where the constitution was largely unwritten

and where constitutional practice was as important as written
documents. 30

The Canadian position apparently carried considerable weight,
for the controversial paragraph was eliminated by the decisive

27. There is some unavoidable overlap in these categories. The totals were
summed separately.

28. United Nations Conference on the Law of Treaties, First Session, 28th
Meeting, at 149.

29. United Nations Conference on the Law of Treaties, Second Session at6.

30. Id. at6-7.
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Ottawa’s rejection of the Quebec position is contained in the
White Paper on Federalism and International Relations issued
in 1968 and in a declaration of policy entitled ‘‘Foreign Policy and
the Provinces’” made in October 1969 by the Parliamentary
Secretary to the Secretary of State for External Affairs. The White
Paper’s arguments include the necessary indivisibility of the
conduct of foreign policy, the devolution of the prerogative powers
to the Governor General, certain statements by Canadian Supreme
Court judges prior to 1937 and subsequent to 1947 and the denial of
international legal validity to provincial international agreements. 90

On examination, Ottawa’s arguments in favor of central plenary
treaty-making powers are hardly more convincing than Quebec’s
claims for its part. True, the devolution of the prerogatives to the
Governor General is considered to be part of the constitution, but
the 1947 letters-patent have basically served to legitimize powers
the federal government had already acquired extra-constitutionally.
Moreover, as Mr. Gotlieb has shown, the prerogatives have largely
been irrelevant in actual Canadian treaty-making. The statements
by Canadian Supreme Court judges prior to 1937 in support of
central plenary treaty-making powers were obiter; while the views
of some judges after 1949, when appeals to the Privy Council were
abolished, added nothing to what Lord Watson said in 1937.

Moreover, despite what federal government spokesmen say
publicly, they know very well that they exercise plenary treaty
powers largely on the basis of domestic political practice and
international consent, and that in strict law, they operate in a
constitutional vacuum. Otherwise, they would not devote so much
effort to refuting Quebec’s claims in legal theory, and to
undermining the force of the provincial precedents in political
practice.®* Consequently, the constitutional issue remains to be
settled.92

90. Martin, at 9, 13, 14, 25, 26-28. Not unnaturally, Gotlieb’s arguments against
provincial treaty-making powers parallel those of the White Paper. See his
Canadian Treaty-Making at 27-32.

91. The 1969 policy declaration is basically a restatement of the White Paper. See
Canada, Department of External Affairs, Statements and Speeches, No. 69/18,
“‘Foreign Policy and the Provinces.”” See also the Right Honourable L..B. Pearson,
Federalism for the Future: A Statement of Policy by the Government of Canada to
the Constitutional Conference, 1968 at 30.

92. Of the Canadian writers concerned with the question of provincial treaty
powers, not one fully supports the position advanced by the Quebec Working
Paper. However, Professors LaPierre, Morin, Patry and Brossard desire
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It is beyond dispute that the federal government has hitherto
exercised the jus tractatuum on behalf of Canada. But may the
provincial ‘‘precedents’ entitle the provinces to claim that they are
in the process of acquiring a limited, de facto treaty-making power
of their own? The answer depends in part on an assessment of the
legal nature of international agreements made by the provinces in
three different settings of administrative and political behavior.

b. Provincial international agreements
(i) Transborder and transnational®? agreements

For the purpose of administrative convenience respecting matters of
relatively minor importance, most Canadian provinces make
agreements with neighbouring American states and with some
foreign countries. Some of these undertakings are authorized by the
federal government, others take the form of reciprocal legislation
and ‘‘gentlemen’s agreements’’. Canadian legal opinion is virtually
unanimous in regarding these accords as something other than
treaties.?4 Those who have studied the transborder agreements of
American states and German Ldnder have reached similar
conclusions. %3

The centrally-sanctioned accords and the provincial
‘““gentlemen’s agreements’’ are viewed as contracts lacking any

treaty-making powers for Quebec. See also M. Faribault, ‘“The Provincial
Constitutional Interest in Foreign Affairs’” in Canada Month, May, 1968 at 24-27.
When he wrote the article, Mr Faribault was serving the late Premier Johnson as
special adviser on economic and constitutional matters. Professors McWhinney,
Atkey and Sabourin, while not netessarily favouring constitutional change, support
greater provincial participation in external relations. Professors Head, Morris and
Delisle support Ottawa’s position unreservedly.

93. “‘Transnational’’ refers to similar types of agreements made with countries
other than the United States.

94. J.-Y. Morin, La conclusion d’accords internationaux par les provinces
canadiennes & la lumiére du droit comparée (1965), 3 C.Y.B.L.L. 178; Grenon,
‘“De la conclusion des traites’’ at 153n; Trudeau 243n and 245; Brossard at 440; R.
Delisle, ‘‘Treaty-Making Power in Canada,”” in Ontario Advisory Committee on
Confederation, 1 The Confederation Challenge at 132; E. McWhinney, ‘“The
Constitutional Competence Within Federal Systems for International Agree-
ments’’, id at 153-54; G. Morris, The Treaty-Making Power: A Canadian Dilemma
(1967), 45 Can. Bar. Rev. 502; Rand at 93 and 106; Martin at 26; Gotlieb at 24;
and Robarts, in Ontario Legislative Assembly Debates (1967) at 4794.

95. See the Harvard Draft Comment, supra, note 15 at 20; Lissitzn (1968) at 30;
F. Zimmerman and M. Wendel, The Interstate Compact Since 1925 (Chicago: The
Council of State Governments, 1951) at 42, 75 and 78n; Leisner at 347 and 356-57;
and H. Naujocks, Compacts and Agreements Between States and a Foreign Power
(1952-53), 36 Marq. L. Rev. 232.



98 The Dalhousie Law Journal

international validity and enforceability of their own. Any legal
difficulties that may ensue would be settled by conflicts of laws
principles; that is, the wronged party may attempt to recover
damages in a mutually agreed municipal court. However, these
agreements depend, for the most part, on the good faith and mutual
interest of the parties, and there have been few, if any, resorts to
litigation.

Although the provinces are not constitutionally empowered to
enter into transborder agreements, the practice is well-established
and occasions little controversy. Moreover, the provincial right to
enact reciprocal legislation in concert with foreign jurisdictions has
been judicially sanctioned.?¢

Former Premier Robarts of Ontario has observed that the
gentlemen’s agreement is sometimes employed to ‘‘effectively
by-pass the treaty-making problem.’’ For example, the memoran-
dum of understanding between Ontario Hydro and the New York
Power Authority ‘‘was explicitly developed ... to avoid the
problems they might each face were they, as governments to enter
into more formal arrangments with foreign government
agencies.”’97

The former Liberal government of New Brunswick in 1968
supported plenary treaty powers for Ottawa. However, it expressed
the concern that provincial rights to deal ‘‘informally’’ with
American jurisdictions be protected in any constitutional revision. 98

(ii) International economic agreements

The legal status of provincial economic agreements with foreign
states has received little critical attention. Although these

96. Attorney-General for Ontario v. Scott, [1956 ]S.C.R. 618: [1956] 1 D.L.R.
433. Brown-John has suggested that provincial legislation enforcing maintenance
orders paralleling that in foreign jurisdictions ought not to be viewed as an
international agreement, because this reciprocity extends only to Commonwealth
countries and is thus governed by the infer se doctrine. However, as he himself
admits, this doctrine is difficult to apply to Commonwealth republics. See his “*“The
Constitution and Treaty-Making Capacities’’, Appendix V of Special Joint
Committee of the Senate and of the House of Commons on the Constitution of
Canada, Minutes of Proceedings and Evidence, Thursday December 10, 1970, 86
at 89n and 93. Moreover, Ontario and Michigan have recognized each other’s
legislation providing for the enforcement of maintenance orders. See Robarts, in
Ontario Legislative Assembly Debates (1967) at 4795.

97 ld.

98. Government of New Brunswick, Propositions for Constitutional Review (July,
1968), Proposition 52 and Comment.
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agreements have not yet occasioned public constitutional controver-
sies in Canada, both levels of government are in the process of
examining their respective powers over trade and commerce.

The BNA Act, 1867 granted the central government exclusive
authority over ‘‘The Regulation of Trade and Commerce.”’
However, judicial interpretation has rendered the clause virtually
inoperable in intra-provincial trade, and its applicability to
interprovincial and external trade has been qualified as well. The
only areas of external trade in which Ottawa’s control has been
judicially upheld have been the import of liquor and margarine, and
the marketing of agricultural products, including grain.®°

Federal control over external trade has never been challenged;
however, the occasions when appropriate legislation was upheld
have been few.19¢ One reference to provincial control over exports
occurred in a 1952 Supreme Court case which authorized central
delegation of authority to provincial marketing boards.101

(iii) Quebec-France educational and cultural agreements

In February 1964 the Quebec Department of Youth entered into a
contract with ASTEF (Association for the Organization of Study
Periods in France) to initiate a program of exchanges and
cooperation. In the Quebec view, the agreement ‘‘evidently saved
face for Canada and France in the context of diplomatic relations,
but ... nevertheless permitted us to negotiate directly with France
for all practical purposes, although technically the French entity has
the same jural status as a crown corporation here.’’1°20ttawa gave
its consent to the agreement in December 1963 in an exchange of
letters between the Secretary of State for External Affairs and the
French Ambassador to Canada. 103

In February 1965, Paul Gérin-Lajoie and Claude Morin,
respectively Minister of Education and Deputy-Minister of
Federal-Provincial Affairs, signed with their French counterparts an
entente on a programme of educational exchanges and cooperation.
Mr. Gérin-Lajoie subsequently described the accord as an

99. A. Smith, The Commerce Power in Canada and the United States (Toronto:
Butterworths, 1963) at 175.

100. I/d at 121.

101. P.E.I. Potato Marketing Board v. H. B. Willis, Inc., [1952]2 S.C.R. 392.
102. Québec, Comité Parlementaire, R/3-p. 9 (author’s translation).

103. Martin at 26.
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international agreement ‘‘negotiated and signed in otherwise
traditional forms.’’1%4 In Ottawa’s view, the agreement drew its
international validity from an exchange of letters between the
Secretary of State for External Affairs and the French Chargé d’
Affaires in Ottawa.103

In an effort to dispense with these exchanges of letters each time
that Quebec negotiated an entente with France, Canada and France
signed a cultural agreement in November 17, 1965. Included as an
integral part of the treaty was an exchange of letters between the
Secretary of State for External Affairs and the French Ambassador
permitting the provinces to enter into ententes with France within
the framework of the Canada-France agreement. The province’s
capacity would stem either from its reference to the authority of the
cultural agreement and exchange of letters or from Ottawa’s
subsequent assent.

On Novemeber 24, 1965, Pierre Laporte, the Quebec Minister of
Cultural Affairs, signed on behalf of the Quebec government a
cultural entente with France. The French Ambassador to Canada
signed on behalf of the French Republic. Since Quebec chose not to
refer to the Canada-France agreement and exchange of letters, a
further exchange of letters was arranged on the same day.10¢

In February 1968, Jean-Marie Morin signed on behalf of the
Quebec government a protocol with France on physical education,
sports and popular education. The agreement was made in the form
of a protocol to the February 1965 education entente.%7 Quebec’s
evident purpose in adopting this procedure was to sign an
international agreement independently of any assent given by
Ottawa. Of course, the central government could take comfort from

104. The Montreal Star, March 19, 1968.

105.The texts may be found in (1966), 4 C.Y.B.L.L. at 263-64.

106. The complete texts may be found in Canada, Department of External Affairs,
(1965), 17 External Affairs (December) at 514 ff. Charles Rousseau viewed the
November accord as eliminating the irregularities and uncertainties of the earlier
February entente. See his Chronique des Faites Internationaux (1965),69 Révue
Générale de Droit International Public 776, and (1966), 70 Revue Générale 458.
Professor McWhinney described the elaborate Quebec-France signing ceremony in
““The Constitutional Competence Within Federal Systems’’, supra, note 94 at
155-56.

107. Protocol concerning exchanges between Québec and France in matters of
physical education, sports and popular education made pursuant to the
Franco Québec agreement of the 27 February 1965 on a program of exchange and
cooperation in the field of education. Reproduced as a Schedule to an Act
respecting the Office Franco Québécois pour la Jeunesse. (S.Q. 1968 ¢.7).
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the fact that the agreement was cast in the form of a protocol to an
earlier agreement which had already received Ottawa’s consent.

There is a consensus among Canadian legal scholars that these
Quebec-France agreements possess no international validity of their
own, create no mutually binding obligations under international law
and are unenforceable in the event of default.1°8 However, there are
other considerations which merit attention. Professor McWhinney
has written that since the agreements entail no binding obligations in
international law, Ottawa’s covering letters were legally
unnecessary.1%? On the other hand, it is recongnized that the
ententes were intended by Quebec to serve, to some degree, as
precedents for de jure international status. As André Dufour
observed, the 1965 ententes do not have the same importance as the
Halibut Treaty of 1923, ‘‘but we cannot deny the analogy.’’11¢

Moreover, it would be helpful to place the ententes in the context
of France’s general experience with cultural and educational
agreements with her former African colonies since 1960. In
virtually all cases, the preamble of the treaty underlines the absolute
equality and independence of France’s treaty partner. However, the
rest of the agreement reserves for France ‘certain prerogatives to
protect French interests and to assure the efficacious use of
personnel, materials and funds.’’*** The Quebec-France accords, in
contrast, are based on the absolute equality of the rights and
obligations of both parties. Thus, the international sovereignty of
the African states was negated in practice by the treaties; while the
Quebec accords, having no international legal standing, were, in
effect, agreements between real equals.

IV. Conclusion

International law remains unclear as to whether subdivisions of
federations may possess international status. While there is nothing
in the law of treaties which expressly confers international juridical

108. McWhinney, ‘“The Constitutional Competence Within Federal Systems™
supra, note 94 at 154-55; Atkey, ‘‘Provincial Transnational Activity’’ at 169; and
Brossard at 74, 95-96, 228 and 440.

109. McWhinney, ¢‘Canadian Federalism: Foreign Affairs and the Treaty Power’’
supra, note 94 at 131.

110. “‘France-Quebec Relations’’ in Canada and Europe: A New Look (Toronto:
C.I.LILA., 1967) at 153.

111. G. Feuer, Les Accords Culturels passés par la France avec les Nouveaux
Etats d’' Afrique et Madagascar in [1963] Annuaire Francais de Droit Internationale
890 at 902-3 (author’s translation).
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personality on federal subunits, neither is there any rule of
international law which denies them such status. There does,
however, appear to be a consensus that for member-units of
federations to enjoy international status, they must have the formal
approval of their central governments and they must find other
states willing to deal with them in the areas of their constitutional
competence. A number of Canadian provinces have received formal
federal consent for their international dealings and they have been
able to find external ‘‘treaty partners’’. However, the circumstances
under which federal ‘‘consent’ was given and those surrounding
the provincial transnational agreements themselves raise questions
as to how long these two criteria for provincial international status
— federal authorization and international consent — will remain in
effect.

As far as Canadian law and practice are concerned, no province
entered the federation with any degree of international personality
and no province has received sustained acts of recognition from any
quarter. No provincial government has achieved a formal right to
legation although the provincial presence abroad is substantial by
any standard. The question of provincial representation abroad was
discussed by the first Ministers in May 1973, but no conclusions
were apparently reached.

Although neither Ottawa nor the provinces have put forth
fool-proof cases for plenary treaty powers, the federal government’s
strongest argument is one that it has been reluctant to press publicly
— the inherent right of the central government of a sovereign state
to deal with external sovereigns. The strongest provincial argument
is that the international agreements they have already made
constitute precedents which should be constitutionally recognized.

On examination, provincial transborder administrative agree-
ments with American states are similar in character to those
habitually concluded by Swiss cantons and German Ldnder. The
international agreements entered into by these European entities
have occasioned much of the nineteenth century writing on
federalism and foreign affairs. On the other hand, Canadian legal
scholars are reluctant to consider province-state agreements as
international ‘‘treaties’”. The Franco-Quebec educational and
cultural accords are not commonly viewed as ‘‘treaties’’ either, but
their political significance cannot be denied.

It would be premature to draw any *‘final’> conclusions about a
situation which is still evolving. Since at least 1965, the federal
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government has been willing, admittedly under duress, to allow
various provincial governments access to international society.
Three examples may be mentioned — umbrella agreements with
foreign states, plural representation at international conferences and
practical assistance to provincial agents abroad. For their part,
various provinces have increased the scope of their external dealings
and their methods have become more sophisticated and subtle.

While both levels of government have worked out pragmatic
‘“‘arrangements’’ concerning provincial external interests, no
questions of principle have as yet been fully resolved. How long the
Canadian federation can survive in its present form without an
operative constitutional provision relating to foreign affairs remains
an open question. At the Victoria Constitutional Conference in 1971
Ottawa attempted to gain provincial consent for a replacement for
s.132 of the BNA Act, but Quebec, Alberta and Saskatchewan
refused to go along.!12 A detailed empirical study of provincial
international interests and actions might someday suggest a viable
alternative.

112. See Le Devoir (Montreal), June 11, 1971 at 4. A similar proposal may be
found in Canada, Parliament, The Special Joint Committee of Senate and of the
House of Commons on the Constitution of Canada, Final Report, 4th session, 28th
Parliament, 1972 at 68-69.



