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The collateral contract in Erskine v. Adeane6 8 was also
inconsistent with the written contract. The court upheld as a
collateral contract a promise by the lessor of a farm that he would
kill down the game and not let the shooting during the tenancy.
However, it appears from the report that

the lease reserved to the lessor, his heirs and assigns, the
exclusive right to all game and fish, and to preserve the same,
and by himself and themselves, his and their friends and servants,
to enter upon the premises and to shoot and sport over the same

69

The collateral contract was clearly inconsistent with this term
which, (a) entitled the lessor to assign to others the right to shoot the
game, and (b) gave the lessor an option to preserve the game. It is to
be noted that the defendant in this case had refused to alter the lease
because he wanted to keep the leases of all his properties uniform.
Therefore, the inference could easily have been drawn that there
was a promise by the defendant not to assert his rights under the
above quoted clause. The case was rightly decided but it cannot be
supported on the ground that the collateral contract was consistent
with the terms of the lease.

7. Inconsistency May Depend Upon Way Agreement Expressed

A final reason for not regarding inconsistency as a bar to the
enforcement of a collateral contract is that it may be purely
fortuitous that the contract is actually expressed in terms
inconsistent with the principal contract. The classic instance of a
collateral contract is that given by Lord Moulton in Heilbut, Symons
& Co. v. Buckleton:70

If you will make such and such a contract I will give you one
hundred pounds.

Therefore, it follows that there is a valid collateral contract where
A. says to B,

If you will sign this written contract for the sale of your car
[which states the purchase price at $500] I will pay you $100.

Why should there not be a valid collateral contract where the
evidence shows that, in fact, A said to B,

If you sign this contract I will pay you $600 instead of $500?

68. (1873) 8 Ch. App. 756.
69. Id. at 758. Emphasis added.
70. [1913]A.C. 30at47(H.L.).
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The above illustrations amount to different ways of saying the
same thing, yet, on the authorities, the latter would be
unenforceable as a collateral contract since the obligation to pay
$600 is clearly inconsistent with an obligation to pay $500.71 It is
suggested that in both the above examples A's promise ought to be
enforceable as a collateral contract. Their effect is the same - to
increase the consideration of the principal contract by $100. Of
course, the more natural and usual way of carrying out both
agreements would be by modifying the principal contract, but that is
a matter that goes to weight and should not be regarded as rendering
evidence of either collateral contract inadmissible or rendering them
unenforceable for want of consideration.

The decision in Hammond v. Commissioner of Inland Revenue7 2

provides another illustration of a situation where, if the parties had
actually adopted an alternative way of expressing their agreement, it
would have been invalid on the ground of inconsistency with the
principal contract. A mortgage was executed subject to an alleged
collateral oral agreement that the mortgagor was to receive a credit
of £800 against the sum advanced in respect of work previously
performed by him. Turner J. stated:73

I agree that it is difficult to draw the line between cases where the
parties simply execute a mortgage for £2,000, agreeing orally
that only £1,200 is to be payable ... and cases where the parties
execute such a mortgage, but agree that a claim which the
mortgagor has already outstanding against the mortgagee shall
survive and be available as a credit against the sum advanced: but
there does seem to me to be a distinction.

Since the agreement was expressed in the latter form it was
enforceable as a collateral contract. However, it appears that, if the
parties' agreement had been that only £1,200 of the £2,000
mortgage advance was to be repaid, the agreement would have been
unenforceable because inconsistent with the principal contract.
Although, as Turner J. says, there may be a distinction between the
two possible agreements, it is suggested that there is not a sufficient
distinction to justify a different result in each case. The parties
might just as easily have adopted one method of expressing their
agreement as the other. The enforceability of an agreement ought

71. Unless the reasoning in the "consideration" cases is accepted.
72. [1956] N.Z.L.R. 690 (S.C.).
73. Id. at 696.
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not to depend upon which of two alternative methods the parties
adopt to express what is, in effect, the same transaction.

III. An Alternative Enforcement Route

The object of this article has been to suggest that inconsistency
ought not to operate as a bar to the enforcement of an oral agreement
as a collateral contract where the making of the oral agreement has
been proved to the court's satisfaction. However, it must be
conceded that the long line of authorities to the contrary means that
the courts will probably not feel free to accept this suggestion.
Fortunately, there is an alternative way open to them to enforce
inconsistent oral agreements, if the propositions in the following
pages as to the modern scope of the parol evidence rule are
accepted. Furthermore, so conflicting and confused are the cases in
this area, there seemingly being authority for every possible shade
of opinion as to the operation of the rule, that an argument in court
along the lines of this alternative approach stands a greater chance
of being accepted.

1. The Written Contract

Most of the difficulties with the parol evidence rule have resulted
from a failure to distinguish between the applicability of the rule
and its effect. The major requirement to be satisfied before the rule
applies is that there must be a written contract. In determining
whether this requirement has been satisfied, no relevant evidence,
whether parol or otherwise, ought to be excluded. Obviously, there
is no parol evidence rule to be applied until the prerequisites for its
application have been satisfied.

What then is the nature of a written contract? It is at least clear
that not every document which relates to or evidences a contract
concluded orally will render it a contract in writing. A writing may
come into existence in a number of ways and for a variety of
reasons. If one of the parties makes a note of the terms so as to
furnish an aid to his recollection, that will not be a written
contract. 74 Neither will a mere receipt, 75 an invoice, 76 nor a

74. Dalison v. Stark (1803), 4 Esp. 163; 170 E.R. 677 (N.P.).
75. Allen v. Pink (1838), 4 M. & W. 140; 150 E.R. 1376 (Exch); McMullen v.
Williams (1880), 5 O.A.R. 518 (C.A.).
76. Holding v. Elliott (1860), 5 H. & N. 117 at 122; 157 E.R. 1123 at 1125
(Exch.)
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memorandum of the terms written out by a third party on his own
initiative. 77 In these situations, the contracts remain oral and the
writings can be used, if at all, only for the purpose of proving the
oral contracts.

However, evidentiary documents are not confined to receipts,
invoices, etc. Even documents which look more like contracts may
be evidentiary only. It is well established that a document, although
it appears to have been executed as a contractual instrument, will
not be operative as such unless it was executed with that intention. It
may have been executed for quite a different purpose, e.g. "to
comply with some official requisition that such a document should
be filled up" .78 If it has, then the real contract between the parties
remains that concluded orally. The parol evidence rule has no
application and cannot preclude proof of the oral contract, although
the form of the document may tend to corroborate the party arguing
that it was executed with the necessary intention. Of course, as in
other branches of the law of contract, the "intention" of the parties
is to be determined objectively. Thus, a party will be precluded
from denying that the document is the contract when the other party
reasonably thinks that it is. He will be bound by the terms of the
document although he privately intended it to operate for some other
purpose than that of constituting the real agreement.

There is also a second fundamental point to be borne in mind

when deciding what is a written contract. This is that, unless the
Statute of Frauds applies, there is nothing in law requiring parties to
set down the whole of their contract in writing. They may agree
upon a contract partly in writing and partly oral if they wish. Such a
contract remains an unwritten or oral contract, partly evidenced in
writing, so that the parol evidence rule has no application. Although
this concept of a hybrid partly written and partly oral contract has
been recognised on a number of occasions by the English 9 and
Canadian courts, s ° its existence and significance have too often
been overlooked.

77. R v. Wrangle (1835),2 Ad & E. 514; 111 E.R. 199 (K.B.D.).

78. Rogers v. Hadley (1863), 2 H. & C. 227 at 247; 159 E.R. 94 at 103 (Exch.)
See also Jervis v. Berridge (1873), L.R. 8 Ch. App. 351 and Hawke v. Edwards
(1948), 48 S.R. (N.S.W.) 21 (N.S.W.S.C. In Banco).
79. See, e.g., Eden v. Blake (1845), 13 M. & W. 614 at 618; 153 E.R. 257 at 259
(Exch.); Palmer v. Johnson (1884), 13 Q.B.D. 351 at 357 and Quickmaid Rental
Services Ltd. v. Reece, [1970] S.J. 372 (C.A.).
80. E.g. Eaton v. Crook (1910), 12 W.L.R. 658 at 662 (Alb. S.C.-Full Court);
Allis-Chalmers Bullock Ltd v. Hutchings (1912) 11 E.L.R. 350 (1913), 13 D.L.R.
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It has been seen that not every document which relates to or
evidences a contract can be regarded as a written contract. The
document must be intended as a contractual instrument. In addition,
there is nothing in law to prevent parties from making their contract
partly in writing and partly oral. These two factors point to the
definition of a written contract. It is a contractual instrument which
the parties agree or intend is to contain the whole of their contract.
Although this test of intention has only been spasmodically
recognised, 8 ' it is indisputable once it is accepted that the parol
evidence rule is not a kind of common law version of the Statute of
Frauds - it does not say that where there is a writing all the terms
must be in that writing, only that where there is a written contract
you cannot add oral terms.

2. The Indicia of Intention

As in other areas of the law of contract, the intention of the
parties is to be determined objectively, unless their actual intention
is clear which will not be often. All relevant evidence of the
surrounding circumstances should, therefore, be admissible in order
to determine whether a document constitutes a written contract,
including the evidence relating to the alleged oral term. It is a
question of fact in each case, not simply one of construction of the
instrument itself. To adopt the latter approach is to apply the parol
evidence rule in the course of deciding whether it does apply. It
amounts to attempting to find the intention of the parties from a
document which, ex hypothesi, they may never have intended to be
the final record of their agreement. What the document was
intended to cover cannot be determined until what there was to
cover is first examined. 82

3. The Modern Function of the Parol Evidence Rule

The above conclusions, whilst a marked departure from the rule
as initially conceived and applied, do not mean that it is now

241 (N.B.S.C.);Brocklebank v. Barter (1914), 7 W.W.R. 775 (Alta. S.C.) Wattle
v. Lytton, [1945] 1 D.L.R. 369 (Ont. C.A.).
81. It was mentioned in the following Canadian cases:McLean v. Crown Tailoring
Co. (1913) 29 O.L.R. 455 (App. Div.); Connors v. McGregor, [1924] 2 W.W.R.
294 (Alta. S.C.) Lowe v. MacDonald, [1953] 2 D.L.R. 176 (N.S.S .C.) and Slywka
v. Gamache (1954), 11 W.W.R. 524 (Aita. S.C.).
82. SeeL. G. Thorne & Co. v. Thomas Borthwick & Sons (A /Asia) Ltd. (1956), 56
S.R. (N.S.W.) 81 at 93-94 (N.S.W.S.C.In Banco) (per Herron J. (dissenting)).
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completely a spent force. The major function of the rule is to raise a
presumption that a document which looks like a complete contract is
in fact the whole contract. Even if the court is satisfied that oral
representations or promises were made, it does not follow that they
must be treated as part of the contract. The mere proof of the
making of oral promises or representations does not mean that they
were intended to be legally binding. Their exclusion from the
document does indeed indicate that they were not so intended. One
possibility is that they might have been intended to be binding in
honour only.

However, the failure to include an alleged term in the writing
should never be regarded as conclusive of the parties' intention to
exclude it from their contract. The evidence may show, for
example, that it was excluded in order to conceal its existence from
a third party. 83 Unless there was fraud involved, the oral promise
ought to be enforced. This is an extreme case. In other situations,
the approach of the court should be to weigh the factors indicating
that the defendant was accepting contractual responsibility for his
statement against the significance of the omission of the alleged
term from the document and any other adverse factors. This is not
the place to examine the factors which the courts take into account
in determining whether or not a statement was intended to be a term
of the contract; but let us assume, for example, that, prior to signing
an apparently complete written contract, the defendant gave a
positive assurance on an important topic which he was in a position
to know about and which had the immediate effect of inducing the
plaintiff to sign the contract. The failure to include the assurance in
the written contract is adverse to the finding of a term but it is
plainly outweighed by the other factors which strongly indicate that
the defendant was accepting contractual responsibility. The contract
ought, therefore, to be regarded as partly written and partly oral. 84

4. A Question of Weight

The strength of the presumption of completeness will, of course,

This is the only Commonwealth decision which the writer has located containing a
detailed discussion of how the intention of the parties in relation to a particular
writing is to be determined.
83. As inJervis v. Berridge (1873), L.R. 8 Ch. App. 351 and the noted American
case of Zell v. American Seating Co., 138 F. 2d, 641 (1943) (Circ C of A - 2nd
Circ.).
84. A good illustration is the Western Australian case of Van Den Esschert v.
Chappell, [1960] W.A.R. 114 (S.C. of W.A.).
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vary from case to case. All evidence ought to be considered but the
necessary quantum and quality of evidence required to satisfy the
burden of proof imposed upon the proponent of the oral agreement,
will vary according to the improbability of his contention. On some
occasions the presumption will appear almost irresistible that a
document was intended to contain the whole contract. However,
this does not mean that the parol evidence ought not to be admitted.
It ought to be admitted but not necessarily given effect. It has been
unfortunate that the parol evidence rule has so often been phrased in
terms of admissibility of parol evidence to vary a written contract,
rather than its effectiveness to vary a written contract.

When one party testifies that the document produced was not
intended to contain all the terms of the contract, he should be
listened to and his testimony weighed. It may be that his evidence is
so flimsy that it is overwhelmed by the initial presumption and the
supporting testimony of the other party and his witnesses. His
evidence may turn out to be the implausible assertion of a party who
has had to suffer the burden of a contract which has not turned out to
be as profitable as hoped. In this situation, the court can reject it. On
the other hand, he may bring along a band of disinterested witnesses
who strongly corroborate his testimony that the oral agreement was
made. The whole question is one of weight, not admissibility.

There are several factors which will affect the strength of the
presumption or the weight to be attached to the parol testimony.
First, the form of the writing. Although no document, however
formal and detailed its provisions, is sufficient by itself to prove that
it was intended to contain the whole of the parties' contract, this
obviously does not mean that all consideration of the writing should
be shut out. It may strongly corroborate the party testifying to its
completeness and accuracy. If the writing is formal and detailed, the
courts ought to be extremely reluctant to allow a new term to be
added to it. On the other hand, in the case of an informal
memorandum, it is less likely that the parties intended it to contain
the whole contract.

Another important factor will be the preparation of the document.
The presumption of completeness will be less easy to rebut if both
parties have played an active role in drawing up the document.
Similarly, if, although one party has independently prepared the
document, it has been submitted to the other party's solicitor for
perusal. However, the position should be otherwise where the
alleged written contract has been communicated unilaterally by one
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party to the other after the conclusion of an oral agreement, e.g. a
letter confirming the bargain sent by the vendor to the purchaser.
Although failure to object to such a letter or confirmation note can
be regarded as assent to it as the complete record of the terms, the
weight attached to it ought not to be as great as where both parties
played a part in its preparation and then signed it. In other words, it
is not so unlikely that there were terms orally agreed upon intended
to be part of the contract. 85 Letters of confirmation may often be an
attempt by one party to impose his biased view of the contract on the
other party. In addition, they do not ordinarily look like written
contracts and, provided the evidence is sufficiently respectable, oral
terms ought to be enforced.

Similar considerations apply to standard form contracts. Since the
form has not been drawn up for the express purpose of recording the
particular contract, the parties are less likely to have considered at
the time the form was signed or handed over, whether oral
representations or promises ought to be included in it. Further-
more, the courts have manifested considerable hostility towards
standard form contracts containing wide exemption clauses and, for
this reason also, will be more willing to give effect to oral terms.
The English courts, in particular, have enforced oral terms directly
contradicting the printed form. 86

There are two further factors which are particularly important in
the context of the present article. They are the nature and effect of
the parol testimony and the presence of a merger clause in the
writing.

5. The Nature and Effect of the Parol Testimony

If the particular element of the alleged extrinsic negotiations is
dealt with in the writing, then the presumption will be stronger that
the writing was intended to represent the whole agreement on that
matter. If it is not, the alleged oral term being only additional to
what is contained in the writing, there will perhaps be a stronger
argument that the writing was not intended to embody the whole

85. Cf. Heilbut, Symons & Co. v. Buckleton, [1913] A.C. 30 (H.L.) where a letter
of confirmation was assumed to be a written contract to which an oral term could
not be added. Most of the discussion in the House of Lords centred around whether
the respondent had established a collateral contract.
86. Couchman v. Hill, [1947] K.B. 554; [1947] 1 AIl.E.R. 103 (C.A.),Harling v.
Eddy, [1951] 2 K.B. 739; [1951] 2 AII.E.R. 212 (C.A.). and Mendelssohn v.
NormandLtd, [197011 Q.B. 177; [196912 All.E.R. 1215 (C.A.).
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agreement. However, the mere fact that the parol evidence will vary
the terms of the writing should not be regarded as a decisive factor.
The fundamental question concerns whether the parties can be said
to have intended the writing to contain their entire agreement. If that
intention did not exist, then the parol evidence rule does not apply,
and it therefore does not prevent the other subjects of agreement
from being established, even though they vary the writing. It would
be a futile exercise to attempt to decide whether something which is
conceded as varying the writing should be excluded, by showing
that it does vary the writing.

On a few occasions, however, it has been suggested that,
although the writing may not have been intended to contain the
whole contract, yet the oral terms must not vary or contradict that
part which is in writing - they must be additional to and entirely
consistent with the terms of the document. 87 A typical view is as
follows:88

There are cases . . . where the whole of the contract is not in
writing but part of it is. In such cases the document is a record of
part only of the contract. In such case the remaining terms can be
proved by extrinsic evidence . . . But if the added matter which
makes up the remaining terms of the contract is oral then it is
subject to the first rule expressed, viz: the terms sought to be
added must be consistent with those expressed in the instrument.

If the above quotation is correct, the law must be stated as
follows. Parol evidence is ineffective to vary, add to or contradict
the terms of a written contract. There will not be a written contract
to which the rule applies, unless the particular writing was intended
to be a complete record of the contract. Therefore, a contract which
was intended to be partly in writing and partly oral is outside the
operation of the rule. Yet, with respect to the part of the contract that
is in writing, the parol evidence rule, prevents its variation or
contradiction by the oral part. This is to invoke a rule which, ex
hypothesi, does not apply. In effect, it is an attempt to establish a
new parol evidence rule in relation to contracts partly oral and partly
in writing. At one moment it is said that the rule preventing the

87. Bank of Australia v. Palmer, [1897] A.C. 540 at 545 (J.C.); Hoyt's Pty Ltd. v.
Spencer (1919), 27 C.L.R. 133 at 143-144 (H.C. of A.); Connors v. McGregor,
[192432 W.W.R. 294 at 300 (Alta S.C.);McLean v. Crown Tailoring Co. (1913),
29 O.L.R. 455 (App. Div.).
88. National Oil Pty. v. Stephenson (1950), 50 S.R. (N.S.W.) 51 at 60
(N.S.W.S.C. In Banco) (per Herron J.).
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variation, contradiction or addition to the terms of a written contract
does not apply unless the writing was intended to embody the whole
contract, and then, in the next breath it is said that the part which is
in writing cannot be varied or contradicted by the oral part by virtue
of the same rule which has been said not to apply!

Of course, if a contract is partly in writing and partly oral, the
oral part must always have some effect upon the application and
legal operation of the written part. There may be no objection to
refusing to allow the oral part to vary or contradict what is written if
a clear line can be drawn between the field covered by the writing
and that covered orally. Where the writing has an easily severable
sphere of operation, the court may be able to ascertain what it is that
the writing was intended to supersede. However, once it is
established that the writing was not intended to contain the whole
contract (assuming, of course, that it does relate to one contractual
transaction), it is difficult to see how the partial writing can be
regarded as having been intended to supersede anything. Further-
more, even if it is occasionally possible to draw a clear line between
the sphere of operation of the writing and the terms agreed upon
orally where they both relate to a single contract, to say that the
partial writing can only be added to, not varied or contradicted, still
involves inventing a new and secondary parol evidence rule. That
rule, as usually phrased, extends not only to variations and
contradictions of, but also to additions to, the writing.

Where the evidence shows that the writing was not intended to
contain the whole contract, that writing is not a written contract
subject to the operation of the parol evidence rule. Contracts partly
oral and partly in writing should be regarded as oral or unwritten
contracts which are to some extent evidenced by writing. It is
therefore suggested that the authorities holding that the oral terms
shall not vary or contradict that part of the contract which is in
writing, but must be additional to and consistent with it, ought not
to be followed unless the court has first found as a fact that the
writing was agreed upon as a definite record of severable part of the
contract. Usually, of course, the finding that there were oral terms
will negative such a conclusion. If the court finds that there were
oral terms varying the writing this will also prove that the writing
was not agreed upon as a complete record of part of the contract.

It is suggested that the correct position is that the nature and effect
of the parol testimony goes only to weight, not admissibility.
Although it is more likely that evidence of an additional and
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consistent oral term will be believed, the mere fact that the evidence
varies or contradicts the written terms does not necessarily prove
that it is untrue. The burden of proof ought to be stricter, but the
surrounding circumstances and the testimony of other witnesses
may combine to prove that the oral agreement was in fact made.
Where one party alleges an oral term which varies or contradicts the
written terms, he will have more difficulty in convincing the court
than where the oral term is additional to the writing. It is less likely
that the parties would have left the writing in its then form if they
made an oral agreement varying or contradicting the obligations set
out therein. Much will, however, depend on the nature of the
writing. For instance, has it been drawn up for the purpose of
recording the particular contract or is it a standard form? If it is the
latter, there will usually be no real opportunity for amending the
writing so that the evidentiary hurdle will be easier to overcome.

It is on this latter basis that some apparently anomalous decisions
of the English courts can be justified. The first is Couchman v.
Hill. 89 The plaintiff purchased at an auction a heifer belonging to
the defendant. The heifer was described in the sale catalogue as
'unserved', but it was also stated that the sale was subject to the
auctioneer's usual conditions of sale and that all lots must be taken
"subject to all faults or errors of description". The conditions of
sale, exhibited at the auction, also stated that the lots were sold
"with all faults, imperfections and errors of description". Before
bidding, the plaintiff asked both the defendant and the auctioneer
whether they could confirm that the heifer was unserved and they
both said, "Yes". It was later found that the heifer was in calf and it
died as a result.

The Court of Appeal held that the plaintiff was entitled to
damages for breach of contract. Scott L. J. pointed out initially that
"in the absence of some special agreement to the contrary, when the
hammer fell the resulting contract was subject to the printed
conditions of sale exhibited at the auction and to the stipulations
contained in the sale catalogue" .90 The plaintiff's evidence that the
defendant and the auctioneer had orally confirmed the heifer to be
'unserved' was accepted by the court and construed as a warranty. It
had been argued that if there was an oral warranty it was rendered
ineffective by the exemption clause in the printed conditions of sale,
but the court held that the warranty overrode the exemption clause.

89. [1947) K.B. 554; [1947)1 All. E.R. 103 (C.A.).
90. Id. at 557.
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Although the court did not refer to the parol evidence rule, the
decision does support the writer's suggestion that an oral term is not
necessarily rendered ineffective if it contradicts that part of the
contract which is in writing. The plaintiff's evidence of the
conversation was accepted by the court and held to be an oral
warranty. The court seems to have regarded the contract as partly in
writing and partly oral. Both parts were read together as constituting
a single binding contract and the written exemption clause, though
not completely overriden in that it would have excluded liability for
other imperfections (subject to the doctrine of fundamental breach),
had to be read subject to the oral warranty.

It is to be noted that the written document in this case was a
standard form laying down in advance the terms which were to
apply to every bidder. If there had been a document drawn up after
the sale which appeared to record the whole contract, the plaintiff
would have faced much graver difficulties, not only in getting his
evidence believed, but also in convincing the court that the oral
promise was intended to be legally binding. However, it must be
remembered that even in the latter situation the fact that the alleged
oral term contradicts an apparently complete written document,
goes only to weight and the likelihood that the oral promise was
intended to be legally binding. In Couchman v. Hill the plaintiff
faced fewer difficulties because, although it might have been
possible for him to have obtained a written endorsement on the sale
catalogue, there was no real contract document into which the
warranty might have been inserted. A document was not handed to
the plaintiff which purported to be a written contract and which gave
him the opportunity to say, "what about your promise that the
heifer is unserved, shouldn't that go in here?"

Couchman v. Hill was approved and followed in Harling v.
Eddy9' and Mendelssohn v. Normand, Ltd. 92 In the latter case, the
plaintiff drove his car into the defendant's parking building. He was
about to lock the car when the attendant told him that the rules of the
garage required that the car be left unlocked. The plaintiff explained
that the car contained valuables and gave the keys to the attendant
who agreed to lock it after he had moved it to a different position.
The attendant then gave the plaintiff a ticket on the back of which
were a number of conditions, including one which purported to

91. [1951] 2 K.B. 739; [1951] 2 All. E.R. 212 (C.A.).
92. [1970] 1 Q.B. 177; [196912 All. E.R. 1215 (C.A.).
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exempt the defendant from liability "for any loss or damage
sustained by the vehicle its accessories or contents however
caused." The attendant did not lock the car and as a result the
valuables were stolen. The plaintiff sued for damages and the
defendant pleaded the exemption clause. The Court of Appeal found
for the plaintiff on the ground, inter alia, that the attendant's oral
promise at the time of the contract (which was construed as a
promise "to see that the contents were safe"),93 overrode the
written exemption clause. After referring to Couchman v. Hill and
Harling v. Eddy, Lord Denning M. R. held:94

The printed condition is rejected because it is repugnant to the
express oral promise or representation.

Phillimore L. J. was of the same opinion, saying: 95

... if you have an express undertaking, as here, followed by
printed clauses, the latter must fail in so far as they are repugnant
to the express undertaking.

These statements are rather remarkable when viewed in light of
the traditional concept of the parol evidence rule. Both judges are
saying that greater weight ought to be accorded to what is said
orally than what is in writing. Or, in other words, "we cannot allow
what the parties say orally to be overriden by what is put down in
writing!" As a result, the question has, not unfairly, been posed
recently: 96

Are we witnessing a gradual reversal of the parol evidence rule
which would place the emphasis exactly the other way?

However, it is not necessary to go this far. Although the decision
in Mendelssohn can be justified, the above dicta are too extreme.
The same decision could have been reached without ignoring or
infringing the parol evidence rule. What should have been held was
that the contract was partly in writing and partly oral, or rather, an
oral contract which was partly evidenced in writing. Therefore,
there was no parol evidence rule to prevent the oral part varying or
contradicting what was in writing.

This leaves the question - how ought the courts to go about
finding the parties' true agreement when the contract is partly in

93. Id. at 183 (per Lord Denning M.R.).
94. Id. at 184.
95. Id. at 186.
96. J. Burrows, Exception Clauses and Fundamental Breach, [1969] N.Z.L.J.
556.
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writing and partly oral, and the latter varies or contradicts the
former? It is suggested that such contracts ought to be subject to the
same principles of interpretation as contracts contained in two or
more documents. It is established that, where two documents jointly
embody the terms of a single contract, they must be construed
together and the various provisions harmonised with each other.
Both instruments are of equal force and validity so that it is the task
of the court to resolve ambiguities and inconsistencies as best it can.
"The provisions of one instrument may, for example, have to be
read as creating an exception to the provisions of the other, or as
imposing a condition upon a provision which in the other is
apparently absolute." '9

7 One document may vary or contradict the
other because this situation is outside the scope of the parol
evidence rule. Jessel M. R. held in In re Wedgewood Coal and Iron
Co. 98 that, where there are two documents constituting one
transaction, they

are to be read together, so that if there is any ambiguity in one it
may be explained by the other; and even if there is any
inconsistency, you must take the two documents together and see
how you can explain the inconsistency.

A similar approach ought to be taken to contracts partly written
and partly oral. Since the parol evidence rule is also not applicable
to such contracts there is no reason why both parts should not be
regarded as of equal force and validity, and inconsistencies
reconciled in accordance with the above principle of interpretation.
Take the sort of situation which arose in Couchman v. Hill. The oral
warranty, could be read as creating an exception to the operation of
the written exemption clause just as the provisions of one document
may occasionally have to be read as creating an exception to the
terms of another, where both constitute one contract. In other words,
it is for the court to determine as best it can from all the evidence
what was the parties' true agreement.

6. The Presence of A Merger Clause In the Writing

The conflicting decisions of the Canadian courts on the effect of
merger clauses were noted at the beginning of this article. The few
other Commonwealth authorities in point are also conflicting. 99 It is

97. Salmond & Williams, The Law of Contracts (2d ed. London: Sweet &
Maxwell, 1945) at 155.
98. (1877) 7 Ch. D. 75 at 99 (C.A.)
99. Contrast the early case of Horncastle v. The Equitable Life Assurance Soc. of
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suggested that the better view is that the presence of such a clause
should not be conclusive of the question whether the writing was
intended to be the complete record of the parties' agreement - it
should not be effective to exclude all other evidence on this
preliminary issue of fact.

A merger clause is, in effect, a written statement that the parties
have assented to the document as their complete written contract
and, as such, is strong evidence that it was so assented to, but there
seems to be no valid reason why it should be regarded as conclusive
on this question. It would be illogical, if the writer's previous
suggestions as to the true scope of the parol evidence rule are
accepted, to exclude evidence that the writing was not intended to
record the whole of the parties' contract, simply because the writing
states that it was so intended. It has been seen that whether a writing
was intended to completely record the parties' bargain, so as to
constitute a written contract for the purpose of the application of the
parol evidence rule, is a question offact. It is not merely a question
of construing the written document itself. To say otherwise is to
apply the parol evidence rule in the course of seeing whether it does
apply, to attempt to find the intention of the parties from a document
which may never have been intended as the final record of their
agreement. In determining this issue of fact, all relevant evidence is
admissible. Whilst the form and contents of the writing may
strongly corroborate the party alleging that it was intended to
contain the whole contract, these factors are not decisive but go only
to weight. Other evidence may combine to rebut the presumption of
completeness.

It follows that the presence of a merger clause in the writing
should not be conclusive on the preliminary inquiry into the
intention of the parties. The fact that a document contains an
express statement that it records all the terms agreed upon does not
prove that the document itself was in fact ever so assented to. It is
certainly a strong indication of the parties' intention and will be
difficult to explain away. However, the essential point which must
be remembered is that, at this preliminary stage, there is no parol
evidence rule which applies to prevent either of the parties from
contradicting that statement. To regard the merger clause as
conclusive is to assume the application of the parol evidence rule.

U.S.A. (1906), 22 T.L.R. 735 (C.A.) with Stuart v. Dundon, [1963] S.A.S.R. 134
(S.C. and S.C. In Banco).
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Basically, a merger clause is a statement of fact and, as such,
may actually be untrue. Other evidence may show that the writing
was not assented to as a complete record of the parties' contract. A
writing has no magical power to cause statements of fact to be true
when they are actually untrue. A written admission is merely
evidential, not conclusive, and in determining the parties' intention
it will be necessary to weigh the other evidence against the merger
clause.

If the position were otherwise, then, even in the case of a
document which was obviously incomplete on its face, it would not
be permissible for a court to add an orally agreed term. If the
evidence is to be admitted in the latter case (as undoubtedly it
should be), it must also be admissible where the document appears
to be complete, although, of course, the evidential burden will be
much more difficult to overcome. The parties' intention is to be
determined from a consideration of all the circumstances and a
merger clause is merely one of those circumstances. It would be
illogical to hold that, because one circumstance points to a certain
conclusion, evidence of other circumstances should not be listened
to.

The above approach gains some support from the decision of the
Supreme Court of Pennsylvania in International Milling Co. v.
Hachmeister. -0 0 Although this case does not represent any uniform
approach of the American courts' 0 1 and, furthermore, is only of
persuasive authority, it is mentioned here because it provides a neat
illustration of the injustices which may result from regarding merger
clauses as conclusive. The parties executed a printed form of
contract for the sale and purchase of flour which contained the
following clause:

This Contract constitutes the complete agreement between the
parties hereto; and cannot be changed in any manner except in
writing subscribed by Buyer and Seller or their duly authorised
officers.

The buyer sought to give evidence that they had orally agreed that
the contract was also to include certain written specifications. He
explained that the written document had not been altered because
the seller did not want to change the normal form of contract.

100. 110 A. 2d 186 (1955) (S.C. of Pennsylvania).
101. There have been several American cases holding merger clauses conclusive;
see McCormick, Handbook on the law of Evidence (St. Paul, Minn: West, 1954) at
451; 3 Corbin on Contracts (St. Paul, Minn.: West, 1960) at para. 578.
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It was held that this evidence was admissible since, if true, it
showed that the writing was not intended as a complete record of the
contract, despite the express provision stating the contrary. It was
regarded as akin to "fraud" if the seller could insist upon the
application of the parol evidence rule. The court said that the
presence of a merger clause' 02

cannot invest a writing with any greater sanctity than the writing
merits where, as here, it assertedly does not fully express the
essential elements of the parties' undertakings

The weight to be attached to merger clauses will depend upon the
circumstances of each case, particularly the presence or otherwise
of the other factors already mentioned. In the case of a standard
form contract, the presence of a merger clause ought not to render
the presumption of completeness more difficult to rebut than it
otherwise might be. Seldom will the complaining party have read
the clause, let alone understood its effect upon the representations
and promises made by the other party. On the other hand, in the
case of a formal document specially drawn up by the parties'
professional advisers to record the particular transaction and signed
in their presence, the merger clause will make the presumption of
completeness almost irresistible. However, this does not mean that
all extrinsic evidence should be rejected out of hand. It must be
listened to before the court can determine its probative value. It
may, albeit in rare cases, be sufficiently strong, for example, to
satisfy the court that the parties privately entered into an oral
agreement which was intended to operate along with the agreement
expressed in the writing.

7. The Collateral Contract -An Unnecessary Device

If the above analysis is accepted, it follows that the collateral
contract, although not a true exception to the parol evidence rule
since it does not purport to add a term to the writing, is no longer a
necessary device to avoid the application of the rule, unless the
Statute of Frauds also applies. When an oral agreement is made
prior to the execution of a written agreement which is intended to
have contractual effect, there is in truth one contract, partly in
writing and partly oral. No longer is it necessary for the courts to

102. 110 A. 2d 186 at 191 (1955). (S.C. of Pennsylvania) See also Air
Conditioning Corporation v. Honaker, 16 N.E. 2d 153 (1938) (App. Ct. of Ill.)
where a merger clause was held ineffective because "untrue".
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strain the facts of individual cases in order to infer an intention to
make two contracts rather than one.

IV. Conclusion

Inconsistency ought not to be a bar to the enforcement of an oral
agreement as a collateral contract where the making of the oral
agreement has been satisfactorily proved. However, the long line of
authorities to the contrary makes it unlikely that the courts will be
willing to re-open the matter. Fortunately, there is a way open to the
courts to avoid the consequences of these decisions, if the
conclusions in Part III are accepted. It is no longer necessary to
perpetuate the device of the collateral contract in order to get around
the parol evidence rule. Where an oral agreement has been
satisfactorily proved, the contract can be regarded as partly in
writing and partly oral. If the oral agreement is inconsistent with the
written terms, then it is for the court, as a matter of interpretation, to
reconcile the inconsistency in accordance with what it considers to
be the true intention of the parties. Inconsistency is not a bar to the
enforcement of the oral part of the contract, but is a matter going
only to weight. It only affects the likelihood that the oral agreement
was ever made.


