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Union grievances alleging breach of the Collective Agree-
ment between the parties for the Postal Operations Group (Non-
Supervisorvy): Internal Mail Processing and Complementary
Postal Services, which expires September 30, 1986 and in particu-
lar Article 31, in that the Employer notified the grievor,
Richard, that he was to be held responsible for a wicket shortage
which occurrced 1n his wicket credit in the amount of $188,84,
and the grievor Clark that he was to be held responsible for a
wicket shortage which occurred in his wicket credit in the
amount of $37.36. The Union recguests that each grievor not be
held responsible {for his respective wicket shortage and be granted

full redrrss.

At the outecet of the hearing the parties agreed that this
matter be proceeded with in accordance with the expedited process
ot oot oan waradvraphs 13-26 of Appondix "E" to the Cnllective
agreement. They agreed that 1 am properly seized of these
matters and should remain seized after the issue of this award
to deal with any issues arising in connection with its imple-
mentation, and that any time limits, either pre- or post-
hearing,are waived.

AWARD

Therce was 1ittle dispute about the basic facts, although
the parties drew rather different implications from them. My
understanding of the situation was aided considerably by a visit
to the Camphbellton Post 0ffice in the company of Mr. Mundle,

who appeared Tor the Union, Mr. Jamleson, Wi appearod
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Employer, Mr. Leo Fournier, the Postmaster, and Mr. Carl Cyr,

the shop steward.

Tne framework for this arbitration was set by Article
31.04 of the Collective Agreement and its interpretation in two
unreported awards under this same Collective Agreement; that
of arbitrator Swan in MacEwen, {1985) C.P.C. Nos. 85-1-3-2683,
4 and 5; C.U.P.W. Nos. 298-GG-2304, 5 and 6, and that of
arbitrator Outhouse in Blackburn, (1986) C.P.C. No. 86-1-3-3121;

C.U.P.W. No. A-24-H-224. Article 31.04 provides:

31.04 Protection Against Shortage

An employee shall not be held responsible
for a shortage nor required to reimburse it if
such shortage is not due to carelessness.

At arbitration the Corporation will have
the cnus of proving that an employee was careless.

‘n Blackburn, which followed MacEwen, arbitrator Outhcuse quoted

the Employer as taking the following position:

where there is an unexplained shortage, such
as in the present case, the onus is on it to
establish certain basic facts -- namely, that
the security of the workplace was adequate,
that the accounting system was reliable, that
there were no unusual staff shortages in the
relevant time period, and that the machinery
was not in any way defective. However, the
Employer says that once it has 'closed all

of these doors' or, at least,reasconably so,
then there is a reverse onus on the emplovee
to explain the shortage.

In effect, arbitrator Outhouse accepted this framework, while
elaborating upon it in quoting from arbitrator Swan's decision

in MacEBEwen, as follows:



While Article 31,04 clearly places the
onus of proof on the Employer, I cannot
accept the Union's argument that the
Employer must prove a specific act or

acts of carelessness in order to discharge
that burden. I prefer instead, as indeed
I must having regard to Article 9.43, the
apprcach taken by Arbitrator Swan in
MacEwen, Grajvel and Charabaruk (CUPW Nos.
298-GG-2304, 2305 and 2306; CPC Nos.
86-1-3-2683, 2684 and 2685). That is the
only case to which counsel could refer me
which interprets Article 31.04 in its
present form. There, as here, the Union
argued that the Employer had tc show a
specific act or acts of carelessness. The
learned arbitrator rejected that argument,
commenting as follows at pages 10-12 of
the decision:

'"In virtually every case of shortages
arising under this clause, it will
wbvicusly be almost impossible for the
Emplover to prove carelessness by
direcct evidence; it is hard to imagine
circumstances in which a supervisor
will actually see an employee engaged
in conduct which could properly be
called careless. While that might occur
in circumstances of a clear breach of
security, it is unlikely that the
employer would be able to prove care-
lessness in the day to day handling of
funds constituting the employee's
float.

In the absence of any direct evidence,
will the employer ever be able to prove
carelessness? In my view, where the
employer can demenstrate that the
security system is such that funds can-
not be abstracted from an emplovee's
till without leaving some trace, and
that no such trace in fact exists, some
onus will shift to the employee to dis-
pell an obvious inference of careless-
ness. Counting out postal values,
accepting cash in return and making
change is, after all, the very job for
which these employees are hired and
paid by the employer; it surely must be
A term of the employment that this pro-
cess be carried cut accurately, and 1n



crdinary circumstances, it is my view
that once all external explanations for

a shortage have been foreclosed by the
employer's security systems, the only
eXxplanation for loss is that it was
caused by the employee placed in charge
of the funds and required to account for
them. In normal circumstances, the
absence of funds would, in my view, raise
an inference of carelessness, thus casting
the onus back on the emplovee to explain
the shortage in some [way] inconsistent
with carelessness.

Carelessness, however, requires something
more than merely not being in possession
of funds which one is supposed to be in
possession of. Not every honest mistake
causing a leoss of funds will constitute
carelessness; it is only those which
demonstrate some fault on the part of the
employee, akin to the kind of fault
contemplated by the civil law of negli-
gence, which will be sufficient to
satisfy the requirements of Article 31.04.
To adopt a test from civil law, I think
that the employer will have met the onus
in Article 31.04 if it can show, on the
balance of preobabilities, that the loss
must have been due tc the employee acting
in a way other than how a reasonable
employee would act, having regard to all
of the circumstances.' (emphasis added).

Other possible explanations raised by the
Union related to security of the Sub Conver-
sion Unit generally and were not, in my view,
relevant to this particular shortage. 1In
this regard, I find the following observa-
tions by Arbitrator Swan to be apropos here:

'T agree with counsel for the employer
that the explanation offered must not be
speculative, but must have some roots in
reality. Thus, although I have to accept
the evidence given by the employees as to
the absence of strict security measures,
and certain breaches of security, at the
postal station, in the absence of any link
between those flaws in the security sgystem
and any possible explanation of how these
funds were missing, I cannct accept that
the security problems are an explanation
inconsistent with carelessness.' (p. 12)
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It must be emphasized, 0f course, that
at no time is there a reverse onus on the
employee to prove that he or she was not
careless. That would fly in the face of
the clear language of Article 31.04. How-
ever, where, as here, the Employer is
able to demonstrate that there is a
shortage and that the probability of its
arising through some external cause is
low, then it may well fall upon the
employee's shoulders to come forward
with a reasonable explanation for the
shortage which is inconsistent with
carelessness., Thus, the onus on the
employee is purely an evidentiary one
and does not carry with it the burden

of persuasion. At the end of the day,
it is for the arbitrator to determine,
in light ©of all the evidence, whether
the shortage was, more probably than
not, due to carelessness on the
emplceyee’'s part. If that guestion is
answered in the affirmative, then the
Emplover has met the burden which rests
upon it pursuant to Article 31.04. 1If,
on the other hand, that question is
answered in the negative, or the proba-
bilities are equally balanced, then the
Emplooer has failed tc meet the burden
and thoe employee is under no obligation
to make restitution.

Within this framework the spokesman for the Employer set
about "closing all the doors". The parties agreed that the
system of assigning a flcat of cash, postal values and two
locking drawers to each clerk and the system of documenting
and auditing flows of cash and postal wvalues between individual
clerks and the central store are the same in Campbellton as
in the situations described in MacEwen and Blackburn.
Individual clerks are responsible for their own shortages.
Supervisors are responsible for storage in the central store

of cash and pcstal values. As in those two cases, the Emplover

hera



did not attempt to establish any particular instances of
carelessness on the part of either grievor. BAs pointed out

by both arbitrators in MacEwen and Blackburn, it is hardly

surprising that the Employer would be unable to prove such
specifics. The Union's case, therefore,consisted of attempting
to demonstrate that "all the doors" had not been closed. There
was no allegation of staffing difficulty here, as was critical

in MacEwen.

Mr. Mundle focused a good deal of his concern on the
adeguacy of the security of the workplace; the fact that the
door to the walk-in wault was cpen throughout the working day,
the fact that the small money safe within the vault was left

unlocked through the day, the fact that those coming and going

to the washroom and the coffee room could see into the cpen walk-

in vault and, particularly, the fact that, on cccasion, the
cabinets where the postal values are kept in the walk-in vault
had been left open. On these points, however, I must agrec
with Mr. Jamieson. Insofar as these concerns related to the
security of the main stock, which is the responsibility of

the supervisors and not of the wicket clerks, they are

irrelevant to the shortages here in gquestion.

Mr. Mundle and Mr. Cyr attempted tc link these apparent
lacks of security with respect to the main stock to wicket
clerk shortages. They described a circumstance in which Mr.
Clark, one of the grievors here, was initially held responsible

for the :zact that no account had been kept of the sale of a
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mint proof silver coin to a customer in June of 1986. On
that occasion supervisor Real Cormier had been called to the
front of the pcst office to ascertain the wishes of a deaf
mute customer., When it had been explained to him, by signing,
that what the man wanted was one of the coins such as was on
display in the lobby, Mr. Cormier took one from the locked
cabinet in the vault and gave it to a postal clerk who sold

it to the custcomer. Contrary to the requirements of the
Employer's Manual, Mr. Cormier did not obtain a requisition
from the postal clerk to whom he gave the coin. As a result,
when a shortage egual to the sale price of the coin showed

up in the month-end audit, management could not document to which
clerk the coin had been given, and Mr. Cormier admits that his

recollection might be faulty.

After inquiries, the financial supervisor attributed the
shortage of the cost of the coin to the daily Worksheet of
Audit of the grievor Clark for the day in question. Clark was,
at the time ©f the inguiry, on annual vacation. When he
returned he protested against the shortage claimed frcm him
and it was only then discovered by his Union representative
that the value of the coin had been added to his Worksheet of
audit for the day in guestion. When no supporting requisition
could be produced by management the Worksheet of Audit was
changed back to what it had been and that amount is not part
of Mr. Clark's shortage in issue here. In fact, the price
of the c¢oin in question is now shown as a shortage in the

main stock, for which the supervisors take responsibility.
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The Union's point about this matter 1s that lack of
security for the main stock may, in this way, come to roost
on a wicket clerk. Hewever, that can only be so if supervision
is dishonest or, as appears to have been the case here with
respect to the sale of the coin, simp%y wrong in ascribing
responsibility, For me, the more convincing point is that the
accounting system is such that the grievor and the Union were
able to prove the responsibility for the price of the coin was
not Mr. Clark's. I am unable to conclude, therefore, that any
lack of security in respect of the main stock is likely to
impose responsibility on the grievors, or any other of the
wicket clerks. T am not condoning lack of security for the
main stock where the Emplover's Manual requires it, I am simpley

saying that 1t 1s not relevant here.

Nothing tnat I saw or heard satisfied me that sccurit, with
respect to the clerks' tills -- the two drawers that are in
front of them at the wicket while they work and in the vault
while they do not -- was not adegquate. There may be somewhat
more coming and going by rural mail drivers and truck drivers
through the wicket area than is desirable for efficiency, but
I do not see that it threatens the security of the individual

tills.

More specifically, there were complaints that when the
wicket clerks do their weekly audits they do not have a suffi-
clrently private area in which to count the money in their tills.

T auoroe bne situatlion could be better, but I cannoft see this
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as presenting any real opportunity for theft from the individual

tills.

For the Union, Mr. Mundle suggested that the accounting
system used could not be said to be reliable because of the way
it operated in the Campbellton Post Office. Here again, he
stressed that in June of 1986 a supervisor had been able to
add the cost of the mint coin to Mr. Clark's Worksheet of Audit
without Mr. Clark knowing it. He also relied on evidence that
on a few occasions employvees had not been able to do their
weekly audit and that the monthly surprise audits called for

by the Manual are not really "surprises" in Campbellton.

I need say little more about the first of these objections
to the way in which the accounting procedure works in Campbellton.
It was precisely because the procedure does work that the Unieon
and Mr. Clark were able to spot the mis-entry. Had that item
stayed on Mr. Clark's file as a shortage the Union could have
proved conclusively that it was not properly there when the

matter came to arbitration.

I do not think the so-called denials of opportunity to
do weekly audits were of any significance. They appear to have
related to the fact that a couple of employees who had failed
to do their audits as scheduled were told that they could not
do them on a busy Friday afternoon but had to wait until the

following Monday morning.

With respect to the surprise audits, on the evidence I

heard it may well be that things are somewhat more slack
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in Campbellton than they should be. However, I fail to see
how this, or delays in weekly audits, assist an employee who
is trying to show that unaccounted for shortages may have been
caused other than by his carelessness. Such laxity may result
in carelessness or dishonesty going undetected, but it does
not appear to me to work the other way around, and allow for

other explanations of shortages.

My serious concern with the reliability of any aspect of
the Employer's accounting system relevant here is with lack of
security on the postage meters. I do not think there is any
basis for suggesting that the shortages in question might be
explained by the machines being "defective". There was
simﬁly no evidence of that, but two things were perfectly clear.
First, the keys to the two postage meters used by the postal
cierks in the relevant period were interchangeable with one
another and with a third key left in a desk drawer in the area.

Second, management did not know this was so at the time.

The real importance of the fact that management did not
realize that the postage meters were not secure in this sense
is that the wicket clerks were led to believe that the postage
meters for which they took responsibility were made secure by
the removal cof the key. Postage meters, of course, record values
sold, and when responsibility for the meter passes from one
clerk to the other the numbers are noted. The problem is that
the clerks in Campbellton customarily did not make any such

notes when they locked their postage meters for lunch or when
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they left their wickets for any other reason. Consequently,
during such periods the meters were vulnerable to being used
by anyone else who had a key, and, if that person were dis-
honest and pocketed the money paid by the customer for the
use of the meter, the shortage would not show up until the
month-end audit. This, in my view, constituted a reascnably

significant "door" which the Employer had not "closed".

Mr. Jamieson argued, first, that this problem with
the postage meters was not a lapse in security or an unreliable
element in the accounting system because nobhody knew that the
keys were interchangeable at the time. Second, he argued that,
even if this were an "open door", it could hardly explain the
shortages in Campbellton in June of 1986, kecause the post.dge
meters had been around for years, right across the country,

and hoad rever peen o problem.

In response to his first argument I can only say that if
scmeone in the post office had spotted this "open door" and
was stealing by using the unattended postage meters he or she
would not be likely to have told anybody else. It is important
to remember that the Union need not prove that the shortages
were caused this way. It need only show that the Employer

has not "closed all the doors".

I see the force of Mr. Jamieson's second argument, but I
cannot agree that the fact that there is no reccrd that anyone
has ever uscd the interchangeable keys to postage meters toO

steal means it 1t is not a gap in the security of the workplac:
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or the reliability of the accounting system. Mr. Jamieson
himself commented that at least atone other post office there
was a system by which wicket clerks kept track of the numbers
on their postage meters whenever they left them. It was

undisputed that there was no such system in Campbellton.

I note that in Groslin, an unreported decision by arbitrator
McKee between these same parties in 1983 (CUPW No. W-~350-GG-280;
CP No. 83-1-3-710} the arbitrator comments, at p. 5, that,at
least in the South Burnaby Post Office, the postage meter keys
were interchangeable, and that "any employee with a key could
therefore activate any postage meter". He alsc states that
the evidence before him there was clear "that there is no stand-
ing "instruction to wicket clerks to read and note the numbers
shown on the meter when leaving or returning to a meter".
Arbitrator McKee reiterates this on page 10 in his "Discussicn”
and adds, "It is obvious that it is accepted practice to
assume that the meter is 'secure' when using the key to turn it
off. The evidence is clear this is a delusion". He then
reaches the conclusion that the grievor was not responsible for
the shortage in question, without specifically referring back
to his comments about the postage meter, but at p. 11 he does

say:

I also find that for a grievor to bhe
expected to accept sucn burden the
security of the workplace and the equip-
ment used by the employee - as well as
the security of the till - must be of
such a standard that questions of tamper-
ina by others cannot be validly argued.



14.

In Campbellton there would normally have been other
people around to observe improper use of a postage meter, but
they were not, by any means, always around. It seems to me
that the very fact that there was no general realization
that the postage meter keys were interchangeable would mean
that nobody would take much notice of who was using what

postage meter during the lunch hour.

While I have found little merit in any other of the points
put forward by the Union, I am forced to conclude that the
fact of interchangeable postage meter keys introduced a lack
of security into the workplace, or an element of unreliability
into the accounting system, which directly affected the wicket
clerks. That lack of security has now been remedied by
removing the postage meters but it clearly existed at the

roelevant oaino.

T note in passing that the lack of security in accounting
for the use of postage meters could have heen remedied by some
simple but reliable system of accounting for the numbers on
the postage meter. When any clerk removed his or her key
he or she would cnly have to ncte the numbers and compare them
with the numbers when he or she unlocked the meter after lunch
or any other break. As I have already mentioned, according
to Mr. Jamieson such a system has been used in at least one

other post office.

Tt must be borne in mind that, according to Article 31.04,

the <nus is on the Employer, to preve that the emplovee was
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careless., Where the Employer relies, as it has here, on
"closing all the doors", the Union need not prove that any money
was stolen, that any postage meter was used improperly or that
anybody, management or bargaining unit member or outsider,

was guilty of any culpable wrong-deing. It need only show that

a door was open; that there could have been an explanation

for the shortage other than the grievor's carelessness, with
"some roots in reality"; "a reasonable explanation of the

shortage which is inconsistent with carelessness", to guote again

the language in MacEwen and Blackburn.

On this basis, then, I sustain these grievances and direct
that the grievors nct be held accountable for shortages in

their wicket credits.

{r‘
4;;;;;;77’ Inﬂzgxéhristie, Arbitrator
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