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Canadian Bill of Rights. (It must be admitted that all of this comes
with the benefit of hindsight, after Lavell and other cases have
clarified the problem).

Let us assume we are facing Drybones for the first time. The
accused has been penalized for an offence which only an Indian can
commit, a special liquor offence enacted in the Indian Act. His
claim is that he has been discriminated against by reason of his race,
and thus denied equality before the law. On referring to the
Canadian Bill of Rights we find that it prohibits discrimination in
two ways: first, by enacting that the rights and freedoms shall
continue to exist without discrimination by reason of race, national
origin, colour, religion or sex; second, section l(b) recognizes the
right of the individual to equality before the law and the protection
of the law.

Why are there two forms of prohibition of discrimination? The
apparent reason is that the first constitutes an absolute prohibition
against discrimination by reason of race, national origin, colour,
religion or sex when it comes to the enumerated rights and
freedoms. Parliament is saying in effect, that there can never be a
rational justification for violating one of these rights and freedoms.
The second prohibition, on the other hand, stated by way of an
affirmative right to equality before the law, would prevent
discrimination for any reason in the application of any law of
Canada (not just in relation to the rights and freedoms found in
sectionl) unless some rational legislative purpose can be show
which justifies differential treatment.

The second form of protection is clearly the more difficult one to
apply and calls for a judicial consideration of all the facts and all
relevant law and its purposes, followed by a judgement as to
whether there is an inequality that is proscribed by theBill ofRights.
The Supreme Court treated Drybones in terms of equality before the
law, thus maximizing the difficulty and the scope for disagreement
among judges.

Was this the proper approach? I submit that it was not and that we
are paying heavily for the wrong choice.

Drybones' complaint was one of racial discrimination, which is
prohibited absolutely with respect to the enumerated rights and
freedoms. Therefore, the court should have enquired whether one of
the other enumerated rights and freedoms had been abrogated,
abridged, or infringed by reason of race before resorting to the more
general ground of equality before the law.
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What had been done to Drybones in the name of a law of Canada?
He had been fined ten dollars, that is, he had been deprived of the
enjoyment of property by reason of his race. This is easily tested by
asking whether in the same circumstances a non-Indian could be
deprived of the enjoyment of property. The unqualified negative
response supports the conclusion that Drybones' deprivation of
property occurred by reason of race, contrary to the Bill of Rights.
The separate right not to be deprived of the enjoyment of property
without due process of law was not in issue. Presumably Drybones
was given a fair trial, with full respect for his procedural rights. His
complaint was that the convicting magistrate had, in fining him for
contravening section 94 of the Indian Act, applied that section so as
to infringe Drybones' right to the enjoyment of property without
discrimination by reason of race.

This way of interpreting section I of the Canadian Bill of Rights
may seem strained to those accustomed to the equality-before-the-
law rationale used inDrybones but its value becomes apparent when
it is applied to the Lavell30 case, for the analysis that was applied in
Lavell by the Supreme Court had the effect of denying Mrs. Lavell
the potential benefit of the Bill's absolute ban on discrimination
by reason of sex by submerging that ban in the more tenuous right to
equality before the law. The Court asked itself whether these
women had been denied equality before the law by reason of sex.
This was the wrong question to ask. It had the effect of reversing the
order of priority of the absolute and conditional bans on
discrimination contained in the Canadian Bill of Rights, and it
enabled the majority to avoid facing the question of discrimination
by choosing an interpretation of equality before the law that
excludes inequalities within the statute and covers only inequalities
in the application of a statutory provision.

This interpretation of equality before the law might well be
appropriate, indeed might be essential to judicial restraint, if
equality before the law were treated separately from the
absolutely-prohibited discriminations stated in the opening para-
graph of section 1 of the Bill as a kind of second line of defence
against discrimination for any reason. However, it is not an
appropriate interpretation when it is applied to a fused application of
the two prohibitions against discrimination in a manner that permits
denial of one of the Bill's rights or freedoms by reason of sex. And
that is what happened inLavell, as I will now try to show.
30. Supra, note 8.
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Mrs. Lavell's complaint was that she had been subjected to
discrimination by reason of sex when she was struck off the Band
List following her marriage to a non-Indian. The appropriate
question for the Supreme Court to ask was whether she had been
denied one of the rights or freedoms set out in section 1 of the
Canadian Bill of Rights as a result of that discrimination (assuming,
as was the case, that the differential treatment for women was
established). If this question receives an affirmative answer without
resort to the right to equality before the law, there is no need to go
on to that back-up provision, for an abrogation, abridgment or
infringement has been shown in terms of an absolutely-prohibited
discrimination and the Court must search for a construction of the
provision in question (section 12 (1) (b) of the Indian Act,
reproduced below) which does not result in such discrimination for
the guidance of the person charged with the administration of this
part of the Indian Act. If none can be found, the provision is to be
held inoperative on the authority of Drybones.

The Supreme Court asked only whether Mrs. Lavell had been
denied equality before the law by reason of her sex, and on the
majority's Dicean interpretation of "equality before the law" there
had been no such denial. There is much to be said for the majority's
interpretation of "equality before the law", provided this bar to
discrimination is seen as a supplementary one, directed at the
exercise of administrative power, leaving the protection against
legislative discrimination to a proper application of the opening
paragraph of section 1 of the Canadian Bill of Rights.

I will try to show how this application of the Canadian Bill of
Rights might work.

Mrs. Lavell, while a registered Indian, married a non-Indian,
resulting in her name being struck off the Indian Register pursuant
to section 12(1) (b) of the Indian Act, which provides:

The following persons are not entitled to be registered, namely,

(b) a woman who married a person who is not an Indian, unless
that woman is subsequently the wife or widow of a person
described in section 11.

Indian men who marry non-Indian women do not suffer a similar
loss of status.

Since there is obviously discrimination by reason of sex in this
situation, the first question is whether any of the human rights and
fundamental freedoms set out in section 1 have been thereby
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abrogated, abridged, or infringed. Even a person not familiar with
Indian ways should appreciate that loss of status, without which a
person cannot be on a reserve as of right, must have an adverse
effect on the security of the person. Because exile has largely
disappeared as a legal sanction we tend to take for granted that part
of personal security that goes with our freedom of movement. Just
consider, for example, how it would affect any of us if a law were
enacted that took away our freedom to go back to our home towns to
visit our families, relatives or friends. This is what the application
of section 12(1) (b) did to Mrs. Lavell, and it should not be difficult
for a court of law to equate it to an infringement of the right of
security of the person.

Secondly, given the fact that the Crown in right of Canada holds
title to Indian reserves for the use and benefit of the various bands, it
is not difficult to grasp that the reserve is the common castle of all
the members of a band. It is a form of communal property, adapted
to the system of English land law imposed as to all public lands in
Canada. Therefore, Mrs. Lavell's status as a registered Indian
carried with it a right of enjoyment of property in common with the
other members of the band. This right has been abrogated by section
12(1) (b), as applied by the Registrar.

There is a red herring to be disposed of here. It might be argued
that the various rights set out in section 1(a) of the Bill ofRights are
all subject to being taken away or altered by due process of law and
that Mrs. Lavell has had due process through the fair and proper
application of section 12 (1) (b) of the Indian Act.

Due process is not an issue in this situation. Section 1 does not
say that one's right against discrimination by reason of race or sex,
etc. can be taken away by due process of law. Analytically, section
1 means that all persons, whatever their race, sex, etc. have the
following two sets of rights:

1. the right to life, liberty, security of the person and
enjoyment of property,

2. the right to due process of law (i.e. fair and lawful
procedures) before being deprived of any of the rights listed
in 1.

That is, paragraph (a) of section 1 makes up a package of rights,
and the whole package is subject to an overriding protection against
those forms of discrimination considered by Parliament to be
inherently wrong.
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Mrs. Lavell's complaint was not one of denial of due process. It
was one of discrimination by reason of sex, and it is a prior
requirement to due process of law that the law being applied should
not, by reason of one's race or sex, etc., deny the right to, say,
enjoyment of property.

Applying section 2 of the Canadian Bill of Rights, we find
Parliament ordering that every law of Canada shall be so applied as
not to abrogate, abridge or infringe the right of the individual to
security of the person and enjoyment of property without
discrimination by reason of sex ("liberty" could easily be added
since exile to the white man's world can be a form of imprisonment
to a reserve Indian).

It seems clear that the Registrar's application of section 12(1) (b)
is in violation of this mandate. The next question, then, is whether
the Court can provide the Registrar with a legal construction of the
Indian Act which will avoid this effect. The value of the dissent in
Burnshine3' is that it shows how Parliament, by enacting the
Canadian Bill of Rights, has broadened the judicial power of
interpretation so that courts of law may avoid some injustices that
would otherwise occur in some cases. That is, Parliament, by
enacting the Bill, has infused all laws of Canada with some
overriding policies based on fundamental values, from which judges
are entitled to draw a few more inferences about legislative policies
than they were previously able to do. But the added judicial power
is limited and a judicial finding of inoperativeness is preferable to an
interpretation that strains judicial credibility. In Burnshine there
were three federal statutes interacting - the Prisons and
Reformatories Act, the Criminal Code and the Canadian Bill of
Rights. The proviso inferred in the Prisons and Reformatories Act by
Laskin C.J.C. in his dissent, was capable of being supported by the
Criminal Code's prescription of a maximum of six months for the
offence in question. In Lavell there seems to be nothing in the
Indian Act to support a construction of section 12(1) (b) that would
avoid the abrogation of one human right (the enjoyment of property)
and the infringement of another (security of the person) by reason of
sex. The conclusion, then, is that Parliament has suspended the
operation of section 12(1) (b) as of 1960, and the court should
accordingly have held it inoperative.

If this result is not consistent with present Indian values, and
there is plenty of evidence both in the Indian Act and in Indian ways
31. Supra, note 18.
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that Indian culture still sets basically different roles for men and
women, then perhaps anon obstante clause for the whole Indian Act
would be the best way to free the development of the Canadian Bill
of Rights of these nearly insoluble problems until a new, modem
Indian Act becomes politically feasible.

Cases arising under the Indian Act are distorting and stunting the
growth of a human rights jurisprudence in Canada, because of
understandable judicial reluctance to embark on a virtual re-
enactment of that Act. This is the obvious lesson of the majority
judgement of Ritchie J. in Lavell. The Constitution itself sets aside
Indians as a race for special treatment. In view of this fact, it would
be rather surprising if the laws of Canada did not discriminate
against Indians, even as to human rights and fundamental freedoms.
The Indian Act is inherently repugnant to the opening paragraph of
section 1 of the Bill of Rights, and many of its provisions no doubt
abrogate, abridge or infringe the Bill's declared rights and freedoms
quite apart from the right to equality before the law. Judicial
awareness of this inherent conflict has led the Supreme Court to
treat Indian cases in terms of equality before the law, thus
permitting the court to avoid the question of racial discrimination by
giving a narrow interpretation to "equality before the law." And
beyond this awareness lies the deeper concern, expressed in Lavell,
that it is the Constitution itself that commands differential
treatment by reason of race. Absent the right to equality before the
law, the conflict could be resolved by asserting that Parliament has
declared its intention to stop differential treatment of Indians only in
relation to human rights and fundamental freedoms. But the right of
an Indian to equality before the law without discrimination by reason
of race leads either to the narrowing of "equality before the law" to
the Dicean form seen in Lavell or to Osler J's conclusion that the
whole Indian Act is contrary to the Canadian Bill of Rights and
therefore inoperative.

If the federal government had the courage to remove the Indian
Act from the force of the Canadian Bill of Rights and to undertake a
program of affirmative action to end the worst racial discrimina-
tions, the Supreme Court would be able to apply its interpretative
skills to realizing some of the fundamental values the Bill of Rights
was designed to secure more fully in Canadian law.

It is worth considering one more case involving the Indian Act,
and the Canard3 2 case is a good one because of the judicial
32. Supra, note 5.
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disagreement as to the proper outcome. It will be recalled that Mrs.
Canard obtained under the Manitoba law letters of administration
for her deceased husband's estate and commenced an action arising
from his death, only to learn that the Minister had appointed the
District Superintendant as administrator pursuant to the Indian Act.

It is worth noting the underlying wrong done to Mrs. Canard,
which flowed not so much from the law itself as from the way she
was treated by the responsible government official and which is
stated simply by the Manitoba Court of Appeal as follows:

Mrs. Canard was not told by the Department that Mr. Rees had
been appointed administrator of the estate of her late husband,
nor was she told that an action had been commenced on behalf of
the estate to recover from those allegedly responsible for the
death of Mr. Canard. 33

All judges in the Supreme Court of Canada agreed that sections
42, 43 and 44 of the Indian Act are intra vires as enactments in
relations to Indians, but from there they divided. The majority
decided that those provisions applied and did not offend against the
Canadian Bill of Rights, so that Mrs. Canard was not free to obtain
letters of administration under provincial law. Laskin C.J.C.
dissented, with Spence J., finding that nothing in these provisions
forbade the Minister to appoint Mrs. Canard administratrix and that
her right to equality before the law without discrimination by reason
of race compelled this application of the Indian Act.

The dissenters have, I suggest, repeated the Drybones confusion
of the absolute ban on racial discrimination in the opening
paragraph of section 1 of the Bill with the qualified ban on
discrimination on any ground based on the right to equality before
the law. The result is a blunting of the Bill of Rights as a tool for
judicial protection of human rights and fundamental freedoms.

If we can unravel the confusion in the Canard dissent it will help
to clarify the foregoing analysis and to indicate the best prospects
for future development of the Canadian Bill of Rights.

First, however, we should try to clarify the legal position of
Indians in Canada. Indians, as persons, are committed to the
legislative authority of the Parliament of Canada. This means,
apparently, that Parliament could enact a comprehensive code of
Indian law which would subject Indians to laws that are totally
different to the fused federal and provincial laws that apply to other

33. Canard v.A-G Canada (1973), 30 D.L.R. (3d) 9 at 13 (Man. C.A.).
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Canadians. At least, this must be true to the extent that the separate
laws or the differences between them and other laws go to the
Indian-ness of Indian people. That is, the fact that a law applies to
Indians and to Indians only may not by itself make it a law in
relation to Indians. The law might have to be shown to relate
somehow to the special character of Indians in order to qualify as a
law in relation to Indians.

Whether Parliament has a comprehensive authority to regulate the
affairs of Indians or only authority to provide for their special needs
as Indians is in part academic since Parliament has engaged in
wholesale adoption of provincial laws to fill whatever gaps in Indian
law are left by the Indian Act. Section 88 of the Act provides:

Subject to the terms of any treaty and any other Act of the
Parliament of Canada, all laws of general application from time
to time in force in any province are applicable to and in respect of
Indians in the province, except to the extent that such laws are
inconsistent with this Act or any order, rule, regulation or by-law
made thereunder, and except to the extent that such laws make
provision for any matter for which provision is made by or under
this Act.

Thus, in the absence of sections 42, 43 and 44 of the Indian Act
the law of Manitoba would have applied, either in its own right or
by virtue of federal adoption as part of the Indian Act. The British
Columbia Court of Appeal has, by a majority, taken the view in Re
Adoption Act 34 that section 88 merely defines the obligation of
Indians to observe provincial law. This suggests that a law in
relation to Indians means any law enacted by Parliament that
Applies to Indians only.

In Canard the minority in the Supreme Court of Canada found
that application of sections 42, 43 and 44 of the Indian Act in the
manner done in that case led to an inequality before the law between
Mrs. Canard and other persons in Manitoba by reason of race. They
concluded that the Minister was bound, therefore , to apply those
sections by appointing Mrs. Canard administratrix. As in
Burnshine, 35 this approach has the virtue of avoiding the Drybones
outcome of inoperativeness. However, I suggest it is mistaken and
that the error originated inDrybones.

Mrs. Canard's complaint is one of differential treatment because
of race. That is not necessarily the same as racial discrimination in

34. (1974),44 D.L.R. (3d) 718 (B.C.C.A).
35. Supra, note 18.
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the wrongful sense, for as Ritchie, J. pointed out in Lavell the
Constitution calls for differential treatment of Indians.

The first question, then, is whether Mrs. Canard has by reason of
her race, been denied any of the rights and freedoms set out in
section 1 of the Bill of Rights. It would strain judicial credibility to
hold that right to be eligible for appointment as administratrix of the
estate of one's spouse is included in the right to life, liberty,
security of the person and enjoyment of property. This seems to
leave only the right to equality before the law and the protection of
the law.

Here we encounter a qualified ban on discrimination, for if it can
be shown that differential treatment is based on some rational
legislative objective and is justified by differing circumstances, it
would require a doctrinaire interpretation of "equality before the
law" to find the differential treatment contrary to the Bill of Rights.

Since sections 42, 43 and 44 of the Indian Act were enacted in
good faith for an obviously legitimate purpose, I suggest, it is best
to leave out discrimination by reason of race in considering the
Canard case and concentrate on equality before the law. This
narrows the question to a manageable one. The Indian Act puts the
administration of Indians' estates in the discretion of the Minister,
for the same paternalistic reasons as motivate not only the whole
Indian Act but head 24 of section 91 of the B.N.A. Act as well.
However, the Act does not forbid the appointment of an Indian as
administratrix of the estate of her deceased spouse. The Act thus
permits the Minister to consider in each case those factors that go to
the justification of the general paternalism of sections 42, 43 and 44
(e.g. ability to manage one's affairs, competence to instruct legal
counsel and receive legal advice) to see whether it is necessary in
the case. If it is not, then he is free to treat Indians in the same way
as other citizens are treated in this matter.

Thus the Minister is free to appoint an Indian spouse
administratrix. The question is whether the law requires him to do
so in any circumstances. The only law that might so require him is
the Canadian Bill of Rights, and the argument would be that in a
case where it is shown that the circumstances that are claimed to
justify differential treatment do not exist, equality before the law
requires that, if possible, the law be applied so as to accord the
person in question equal treatment.

The trouble with this is that it begins the process of judicial
erosion of the Indian Act, for if the application required is not
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possible within the bounds of legal interpretation, then the
alternative is to hold the enactment in question inoperative. This is
where the wisdom of Ritchie J's position in Lavell begins to
emerge, however questionable his resort to Dicey may be thought to
be. The use of equality before the law as a tool for supervising the
administrative application of the Indian Act is manageable, but
when applied to the legislative application of power conferred by
section 91(24) of the BNA Act it puts the Court in the position of
trying to revise the Indian Act according to the fundamental values
of non-Indian society, a task that is perplexing the Federal
Government itself because of its complexity and the absence of
consensus on much other than hostility to the present Indian Affairs
Administration.

On balance, I suggest that both the reform of Indian law and
practice and the sound development of the Canadian Bill of Rights
would best be served by inserting in the Indian Act a provision
stating that it shall operate notwithstanding the Canadian Bill of
Rights. Then the spotlight could be directed where it belongs - on
the Indian Affairs Branch of the Federal Government rather than the
Supreme Court of Canada.

The most important effect of such a move would be to free the
concept of equality before the law from its association with racial
discrimination, permitting the Supreme Court to develop a judicial
conception of equality before the law based on justified differential
treatment in the pursuit of rational legislative objectives. The Court
began to work towards such a conception in Burnshine, where it
indicated that the use of varying sentencing practices in criminal
justice, depending on age and province, could be seen as related to
the object of allowing provinces to use their personnel and facilities
designed for young offenders.

Any non obstante clause added to the Indian Act should make
clear the reason why it has been added. Perhaps something like the
following might be enacted by way of amendment to the Act:

Whereas Parliament is by the British North America Act, 1867,
charged with the responsibility for making laws in relation to
Indians and lands reserved for the Indians,

AND Whereas the promotion and protection of the human rights
and fundamental freedoms of Indians can be achieved most
effectively through legislative and administrative reforms carried
out in consultation with Indians.
The Indian Act, Being Chapter 1-6 of the Revised Statutes of
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Canada, 1970, is amended by adding the following as section 1A:

1A. This Act shall operate notwithstanding the Canadian Bill of
Rights.

As suggested above, such removal of Indian laws of Canada from
the legal application of the Bill of Rights would enable the Supreme
Court of Canada to come to terms with the right to equality before
the law and the protection of the law.

The Smythe3 6 and Burnshine37 cases provide two illustrations of
how this development might go. In Smythe the argument made was
that equality before the law required that those charged with evasion
of income tax and related offences should all be tried either on
indictment or by way of summary conviction. The same offence
should not carry optional procedures and minimum sanctions,
depending on the election of the Attorney General. If the distinction
our law makes between indictable and summary conviction offences
is one that can be justified in pursuit of a rational legislative
purpose, then the only remaining question is whether the delegation
of a discretion to the Attorney General is necessary to the pursuit of
that purpose. Most criminal offences fall into either the indictable or
summary conviction category by their very nature, and the old
distinction between theft under $50 and theft over $50 shows how
the seriousness of an offence can be quantified where it is an offence
against property. To justify delegating to the Executive the task of
separating instances of the same offence into indictable and
summary conviction categories would probably require a showing
that seriousness of the offence of evasion of income tax and making
false and deceptive statements in income tax returns cannot be
quantified in terms of the amount of tax evaded, either alone or in
combination with other factors that can be given legislative
specification.

True, Parliament could have listed the factors to be considered by
the Attorney General in exercising the discretion, but it seems likely
that such a listing would add nothing to what can be readily inferred
from the criminal law in the light of its history and purposes.

Discretions breed arbitrary action, however, and it may be that
due process of law, taken together with the right to equality before
the law and the protection of the law requires that Parliament enact
some objective standards according to which the Attorney General

36. Supra, note 7.
37. Supra, note 18.
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must make his decision whether to indict or to proceed by way of
summary conviction.

The Supreme Court was clearly reluctant in Smythe even to
consider holding section 132(2) of the Income Tax Act 38

inoperative, knowing as it did that a similar discretion exists with
respect to a number of criminal offences. But instead of just saying
that this is part of the Canadian concept of equality before the law,
the Court might have considered whether the Attorney General
could be required by the Canadian Bill of Rights to exercise his
discretion differently then he did in this case.

One possible way to avoid aDrybones outcome without asserting
that arbitrary or discriminatory treatment are part of the Canadian
concept of equality before the law would have been to hold that the
Bill of Rights requires the Attorney General to state his reasons for
choosing indictment rather than summary conviction and that the
reasons stated be sufficient to justify the differential treatment from
those proceeded against by summary conviction. In this way
Parliament's freedom to delegate wide discretions would be left
untouched and the Bill of Rights brought to bear on the
administrative exercise of those discretions in a way that is
consistent with basic principles of administrative law.

This approach to reconciling judicial intervention under the Bill
of Rights with parliamentary supremacy was followed by Laskin J.
(as he the was) in Burnshine. Having found that Burnshine's right to
equality before the law was infringed by the sentencing magistrate's
application of section 150 of the Prisons and Reformatories Act,
Laskin J. held, in effect, that the sentencing power conferred by the
provision is contained within the maximum penalties provided by the
Criminal Code. That is, on the authority of the Bill of Rights,
Laskin J. inferred that Parliament did not intend to alter the outer
limits on sentencing which form a vital part of the Criminal Code.

Suppose Parliament were to amend section 150 by adding the
following clause:

even though the resulting aggregate of definite and indeterminate
periods exceeds the maximum sentence prescribed by the
Criminal Code.

This would preclude the interpretative approach taken by Laskin
J., leaving as the only alternative a finding that section 150 is
inoperative, as a majority in the British Columbia Court of Appeal

38. R.S.C. 1952, c.148 (now R.S.C. 1970, c.I-5).
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held it to be. But such an amendment to the Act would also make it
clear beyond doubt that differential treatment is intended in the
pursuit of some objective. The question then becomes whether the
objective is rational (this would virtually be presumed in relation to
current legislation) and whether the differential treatment is
necessary to the pursuit of the objective. An affirmative response to
both of these questions is at least implicit in the majority judgment
inBurnshine.

The interesting thing is that legislative vagueness leaves room for
an interpretative approach directed at administrative action,
especially where the legislation pre-dates the Canadian Bill of
Rights and is therefore subject to such inferential modification as is
possible short of express reenactment and where it is not
unreasonable to infer that Parliament intended judicial interpretation
to serve as the vehicle for such modification. Where, however,
legislation is reasonably clear in its prescription of differential
treatment the courts can and should bring to bear a conception of
equality before the law based on what is justified in the pursuit of
rational objectives, such as to permit them to discharge the
responsibility conferred on them by the Canadian Bill of Rights
without intruding on the domain of Parliament any more than is
necessary. We should not forget that it was Parliament that enacted
the Bill of Rights, so that if some judicial intrusion on the usual
legislative domain is necessary to "ensure the protection of these
rights and freedoms in Canada", in the words of the Bill's
preamble, that must be taken to be a consequence intended by
Parliament itself and therefore required of the courts.

The removal of the Indian Act from judicial application of the Bill
of Rights would greatly reduce the potential for cases where an
interpretative approach, directed at administrative action, would not
be enough to give effect to the bill.

We return to our starting point, Hogan v. The Queen,39 to
consider where the Canadian Bill of Rights might lead us if it were
directed at the exercise of delegated power, as it should be, and
freed by a non obstante provision from the inhibitions caused by a
constitution that calls for separate treatment of Indians and by an
Indian Act that fulfills those expectations by enacting special laws
that apply only to Indians.

39. Supra, note 4.
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How might the Supreme Court have disposed of the Hogan case?
First, it might have asked who is the public authority whose exercise
is claimed to have violated the Bill of Rights. The police officer's
application of his power to arrest and detain in a way that abrogated
Hogan's right to counsel is beyond recall, so that the Court's
concern shifts to the trial judge whose conviction and sentence are
not beyond recall. What is the law of Canada whose application by
the trial judge is said to have abrogated, abridged or infringed one of
the Bill's rights and freedoms? It is the common law rule that
evidence is admissible in criminal prosecutions as long as it is
relevant, even though it was obtained through an illegal act.

This rule pre-dates the Canadian Bill of Rights. Therefore, it is
necessary to consider whether the Bill now requires the rule to be
applied differently, in order to avoid abrogating, abridging or
infringing any of the rights or freedoms for whose protection the
judicial power of interpretation has been broadened by the Bill.
Hogan was wrongfully denied his legal right to retain and instruct
counsel without delay. He then submitted to a breathalyzer test,
which provided evidence of a criminal offence.

It is important to identify accurately the right or freedom affected
by the admission in evidence of the result of the breathalyzer test.
Due process of law is an attractive generality but is not, I submit,
the appropriate formulation here. Rather, it is Hogan's right to the
protection of the law, specified in section 1(b) of the Bill of Rights.

The analysis is as follows: the police officer has infringed
Hogan's right to counsel, a right specified by the Bill of Rights
itself. The trial court, by admitting in evidence the result of the
breathalyzer test, has abrogated Hogan's right to the protection of
the law, one of the Bill's enumerated human rights, for the only
effective protection against illegal conduct by police is, I suggest,
the withholding of judicial support of that conduct.

The protection of law is what courts of law are about. Many
violations of human rights never come to the attention of the courts
and are therefore immune from any kind of judicial sanction, so that
when a clear and deliberate official denial of a basic human right
does come to a court's attention in a case there should be no
reluctance to use judicial power to ensure the protection of the law.
Can the judicial power of interpretation be used in a case like Hogan
to give effect to the individual's right to the protection of the law
that entitles him to access to legal counsel? The basic legal rule
being applied is the rule that admissability of evidence is based on
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relevance. Absent the Canadian Bill of Rights this rule has been
construed as operating without regard to the legality of the
evidence-gathering activities. If this construction of the rule results
in denial of the right to the protection of the law by refusing the only
effective sanction to ensure such protection, then it must be taken
that Parliament in 1960 enacted basic standards with which the old
common law rule on admissability of illegal evidence cannot stand.
If this is sound, then the evidentiary rule of relevance must now be
taken to be qualified by the Canadian Bill of Rights in favour of a
prior rule of construction in favour of the individual's right to the
protection of the law.

This need not lead to an absolute rule of exclusion of illegal
evidence, but rather an assessment in each case of whether, in the
circumstances, the judicial sanction of refusing admission of
evidence is necessary to secure the right to the protection of the law.
This approach at least opens the door to the possibility of applying
judicial sanctions to protect the rights and freedoms of the Bill of
Rights where it is appropriate to do so. The majority in Hogan seem
to have said that the common law rule must prevail because it has
been around for a long time. This interpretation of the Bill of Rights
looks more like a non-application and seems an odd way to show
judicial respect for the supremacy of Parliament, which has
expressed its desire that its Bill of Rights "shall ensure the
protection of these rights and freedoms in Canada."

The majority, I suggest, made no attempt to construe the law of
Canada on admissability of evidence according to section 2 of the
Bill of Rights. They simply re-affirmed the authority of that rule in
spite of the Bill ofRights.

The time has come for a summing up of this rather lengthy
analysis. This will be done in two stages: first, I will list the rights
and freedoms set out in section 1 of the Bill, trying to give each its
full description; second, I will list the various propositions that have
been made in this analysis about the Canadian Bill ofRights and its
development up to 1975.

A. The Human Rights and Fundamental Freedoms Recognized
and Declared by section I of the Canadian Bill ofRights

1. The right to life without discrimination by reason of race,
national origin, colour, religion or sex (hereafter race, etc.)

2. The right to liberty without discrimination by reason of race,
etc.
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3. The right to security of the person without discrimination by
reason of race, etc.

4. The right to enjoyment of property without discrimination by
reason of race, etc.

5. The right to due process law before being deprived of any of 1
to 4.

6. The right to equality before the law without discrimination by
reason of race, etc.

7. The right to the protection of the law without discrimination by
reason of race, etc.

8. Freedom of religion without discrimination by reasons of race,
etc.

9. Freedom of speech without discrimination by reason of race,
etc.

10. Freedom of assembly and association without discrimination
by reason of race, etc.

11. Freedom of the press without discrimination by reason of race,
etc.

B. Summary of Propositions Concerning the Canadian Bill of
Rights and its Development

1. The Bill of Rights is authority primarily for judicial protection
of rights and freedoms from interference through
administrative action. Drybones is an exceptional case
because an impasse in the interpretative process was reached.

2. The Indian Act is likely to yield many such exceptional cases,
since it enacts special laws for members of a racial group, and
should therefore be declared to operate notwithstanding the
Canadian Bill of Rights in order to free judicial development
of the Bill of the nagging sense of impropriety the judges
obviously feel.

3. The Indian Affairs Branch should be charged with responsibil-
ity for bring Indian laws and practices into harmony with the
values expressed by the Canadian Bill of Rights by bringing
forward legislative amendments, enacting subordinate legisla-
tion and taking administrative action.

4. The judicial approach taken in Drybones was misguided. It
was not necessary to invoke the difficult concept of equality
before the law. Drybones' complaint was that the imposition
of a fine was an infringement of his "right to enjoyment of
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property without discrimination by reason of race." It is worth
noting that the Indian Act runs afoul of the Bill of Rights on
this basis of racial discrimination only when it is one of the
Bill's section 1 human rights and fundamental freedoms that is
being prejudiced.

5. The Lavell case also did not require consideration of the
concept of equality before the law. Mrs. Lavell's complaint
was that she had been subjected to a substantial abridgment, if
not abrogation, of her right to security of the person and her
right to the enjoyment of property by reason of her sex. If
equality before the law is to be applied to Lavell, the way to do
it is to assert a denial of equality before the law by reason of
race. That is, it is only because of her race that Mrs. Lavell is
denied equality with men in relation to the consequences of
marrying a non-Indian. Which is to say nothing more than that
the law in question is found in the Indian Act, a statute that
applies exclusively to a single race. Since the offending
provision takes its colour from its surroundings (a racial
statute), it is probably more consistent to formulate Mrs.
Lavell's case as one of infringement of the "right to equality
before the law without discrimination by reason of race." That
is, different rights for men and women are part of Indian
policy, for better or for worse, and find their origin in section
91 (24) of the BNA Act. This eliminates racial discrimination.
However, when we move on to the rights to security of the
person and the enjoyment of property without discrimination
by reason of sex we encounter an absolute legislative
prohibition and the conflict is to be resolved, I submit, by
inferring that the Bill of Rights was meant to override such
discrimination even where it is authorized by the Indian Act as
part of special laws for Indians.

6. Canard did not involve one of the human rights and
fundamental freedoms set out in the Bill of Rights. The claim
to equality before the law is strained beyond credibility
because, as the majority point out, the Constitution itself
removes Indians from being subject to provincial laws as a
matter of course. Therefore, there is no denial of a human right
by reason of race. Is there then a direct infringement of the
right to equality before the law? This, too, seems strained,
since the Constitution decrees that that kind of equality before
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the law shall not exist as of right. The Bill's application is thus
re-directed to the lowest level of generality, that is, to the
particular case. If, on all the facts, no justification for
differential treatment exists in the instant case, the administra-
tive authority can be required to accord the broadest kind of
equality before the law if the statute will bear the necessary
interpretation. If it will not, the court faces the kind of
quandary which leads to the suggestion that the Indian Act be
removed from the purview of theBill ofRights.


