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Re McCann

[1970] 2 O R 117-121.

ONTARI O
[ COURT OF APPEAL]
GALE, C.J.O, MG LLIVRAY AND KELLY, JJ.A.
15t h JANUARY 1970.

Adm nistrative law -- Judicial review -- Jurisdiction of
Court based "on matters of |aw alone"” -- Wether any evi dence
to support decision of admnistrative tribunal -- Famly

Benefits Act, 1966, s. 11b.

Section 11b (enacted 1968, c. 39, s. 2) of the Famly
Benefits Act, 1966 (Ont.), c. 54, enpowers the Court of Appeal
to hear appeals on questions of |aw alone fromthe board of
review, which under the Act reviews decisions of the Director
which in turn determ ne the paynment of famly benefits.

When the Director has termnated famly benefits paid to an
unmarried nother on the grounds that she could not be said to
be a "single person” under the Act when she was living with a
man and the board of review has upheld that decision, a
guestion of |aw can be said to be raised only if there is no
evi dence to support the deci sion.

Al t hough the question of whether the applicant was or was not
a single person was not relevant to the decision as to her
eligibility, it could not be said that there was no evidence to
support the board' s decision since the board based its
concl usions on findings other than those dealing with the
guestion of the definition of a single person. Consequently,
there was no question of law raised to authorize an
interference with the board' s deci sion.
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APPEAL pursuant to s. 11b of the Fam |y Benefits Act, 1966,
froma decision of the board of review upholding the Director's
decision to termnate famly benefits paynents to the
appel | ant .

<b>Counsel : </ b>

Innis M Christie, for appellant.

E.M Pollock, for respondent, the Attorney-Ceneral for
Ontari o.

The judgnent of the Court was delivered orally by

KELLY, J.A.: -- This is an appeal pursuant to s. 11b
(enacted 1968, c. 39, s. 2) of the Famly Benefits Act, 1966
(Ont.), c. 54, fromthe decision, dated Septenber 15, 1969,
of a board of review set up to review the decisions of the
Director. The right of appeal is narrow, being limted to a
gquestion of |aw al one.

The | egi sl ation provides:

11b(1) Where the board of review has reviewed a deci sion,
order or directive and given its decision on the review, the
applicant or recipient who requested the review may appeal on
a question of |aw alone to the Court of Appeal.

(2) Every appeal shall be upon notice of notion served upon
the chairman of the board of revieww thin thirty days after
the delivery of the notice of decision under subsection 4 of
section 1la, and the practice and procedure in relation to
t he appeal shall be the sane as upon an appeal froma report
or certificate of a master of the Suprene Court.

The schene of the Act, the basic purpose of whichis to
provi de benefits "on the basis of need for beneficiaries" as
therein defined, requires the Director to "determ ne the
eligibility of each applicant to receive a benefit and, where
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the applicant is eligible, determ ne the amount of the

al l omance or other benefit and direct provision thereof
accordingly, and may fromtine to tinme vary any anount soO
determ ned" (s. 3(1) (b)). Any decision, order or directive of
the Director is reviewable by a board of review which has the
power to direct the Director to "nmake such decision as the
Director is authorized to nmake under this Act and as the board
deens proper"” (s. 1la (3) [rep. & sub. 1968, c. 39, s. 2].

The decision of the board of review, fromwhich this appeal
is taken, is set out in the notice of the decision of the board
of review dated Septenber 15, 1969, which reads as foll ows:

Hearings were held by the Board of Review at the office of
the Departnent of Social and Fam |y Services, Kingston,
Ontario, on August 20th, 1969, at 9:00 a.m M ss MCann
attended the Hearing, acconpanied by M. Don Kuyck,
representing her to the Board, M. John Whyte and M. Barry
Stewart.

Pur pose of Heari ng:

M ss McCann submtted Form 6, requesting a hearing by the
Board of Revi ew because of the suspension of her Famly
Benefits All owance (March 1 to Decenber 31, 1968) and because
of the deduction of $10.00 per nonth by which her Famly
Benefits Al |l owance has been reduced since she was reinstated
effective February 1st, 1969.

Fi ndi ngs:

1) Mss McCann received a Fam |y Benefits Al owance for
hersel f and a dependent child from October 1st, 1967. She
nmoved during that nonth to a two-bedroom apartnent and the
al  ownance was increased to $173. 00 per nonth.

2) M. Donald Brown, aged 24, single, noved into the
apartnment with M ss McCann approxi mately Novenber 1st, 1967.
Because his enploynent was irregular, he did not contribute
t owar ds expenses, except occasionally bringing in groceries
and giving Mss MCann noney to assi st.
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3) The Fam |y Benefits Al |l owance was suspended March 1st,
1968 as the Director, Fam |y Benefits Branch, considered M ss
McCann "was no longer living as a single person”

4) M ss McCann returned to her parents' home in April, 1968
and M. Brown returned to his parents' hone in New Liskeard
t hat sanme nont h.

5) A second child, Richard, was born to Mss MCann August
20th, 1968. M. Brown admtted paternity and has been ordered
by the Fam |y Court to pay $10.00 for Richard' s nmai ntenance
effective Decenber 1968.

6) M ss MCann received General Wl fare Assistance from
August 1968 to January 1969. From February 1st, 1969 a
Fam |y Benefits All owance was rei nst at ed.

7) Counsel for Mss McCann submtted a brief on her behalf,
mai ntaining that the definition of a "single person” had no
rel evance to M ss McCann's case.

8) Under the Famly Benefits Act, Regulation 1(1) (c) states:

"1l. (1) In this regulation,

(a) 'single person' neans an adult person who is a w dow,
w dower, unmarried, deserted, separated or divorced and who
is not living with another person as husband or wife."

9) The Board of Review finds that from approxi mately Novenber
1st, 1967 to March 1st, 1968, M. Brown and M ss MCann |ived
together as if they were a married coupl e.

10) The general practice of the Famly Benefits Branch is to
consider the participants of such a union, including any
children, as a famly group, whether or not a weddi ng
cerenony has taken place. |In such circunstances the man in
t he household is considered the head of the famly for

wel fare purposes, and ot her nmenbers of the household are
considered to be his dependants.
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Deci si on:

1) Based on Findings 2, 5 and 10, the Board of Review affirns
the decision of the Director, Famly Benefits Branch.

Janes S. Band, Chai r man.

Counsel for the appellant, for the purposes of this appeal,
accepts and confines hinself to the findings which have been
set out in the notice of decision, but his subm ssion is that,
not wi t hst andi ng the acceptance of these findings, the facts and
the situation they disclose do not support the finding of the
Director, affirmed by the board of review that this applicant
had ceased to be eligible.

If the applicant is, as she alleges she is, entitled to an
allowance it is so by virtue of s. 7 of the Act. Section 7 of
the Act, in so far as it is relevant to this appeal, reads as
fol |l ows:

7(1) An allowance shall and other benefits may be provided
in accordance with the regulations to any person in need who
is resident in Ontario as determ ned by the regul ati ons and,

(d) who is a nother with a dependent child and,

(vii) whose dependent child was born out of wedl ock, where
the nother is sixteen years or nore of age and her dependent
child is three nonths or nore of age;

It is under the provisions of this section that the appell ant
was found to be entitled to benefits under the Famly Benefits
Act, 1966 from Cctober 1, 1967. Subsection (3) of s. 7 reads
as follows:

7(3) Any benefit may be suspended or cancelled if the
recipient fails to conply with any requirenent of this Act or

the regul ati ons( SECTI ON) .

Ontario Regul ation 102/ 67 and anmendi ng Regul ati ons provide in
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s. 1(3) as follows:

1(3) For the purposes of subsection 1 of section 7 of the
Act, "any person in need" neans any person who by reason of
disability, age, loss of the principal famly provider, or
per manent unenpl oyability is found, in accordance with this
Regul ation, to be unable to provide adequately for hinself,
or for hinmself and his dependants, or any of them but,
subj ect to section 20, does not include a person who is a
resident in or a patient in, [Therein refers to a nunber of
institutions which are not relevant to this matter.]

There is no question in the mnd of the Court, and with this
counsel agree, that if the finding of the board of review whose
deci sion is under appeal is totally unsupported by any
evi dence, a question of law is raised which may be dealt with
by this Court. But we are equally firmin our view that if
there is evidence on which a finding could be made, then the
action of the board in making that finding cannot be revi ewed.

In the light of s. 7(3) giving the power of suspending or
cancelling, it is our viewthat the determ nation of
eligibility, at any time due to changed circunstances, also
falls within the power of the Director. The board of review
was set up to review the decision of the Director as to
eligibility and that is the finding of fact which he has to
make. In our opinion, on the facts which appear in the
decision there is evidence to support a finding of |oss of
eligibility and on this basis we are of the opinion that what
is before this Court is not a question of |aw exclusively.
Consequently, the Court has no right to interfere with the
board's or the Director's discretion in deciding a matter which
is commtted to it or him

Argunent was directed to the question as to whether the
applicant cane within the definition of a single person as it
is contained in the Regul ati ons.

The Regul ations nmade pursuant to the Act, in fixing the
maxi mum anount of |iquid assets an applicant may have and stil
qualify for an allowance or benefit, use "single person"” as one
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of the criteria for determning the allowabl e maxi mum but
save wWith respect to the effect on the all owabl e naxi mum of
liquid assets, the question of whether the applicant is or is
not a single person is not relevant to the decision the
Director has to make under s. 3 as to the eligibility of the
appellant. Also we would point out that the board of review
based its conclusions on findings in the decision other than
those dealing with the question of the definition of a single
person. The point the board had to deal with was eligibility
and whether eligibility flowed fromthe findings which they
referred to. They relied upon evidence which would support a
finding a loss of eligibility. As there is no question of |aw
rai sed which would authorize this Court to interfere the appeal
wll be dismssed. W do not feel, and in this feeling counsel
for the Attorney-General concurs, that this is an appropriate
case for the awardi ng of costs.

Appeal dism ssed.
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