
Dalhousie Law Journal Dalhousie Law Journal 

Volume 8 Issue 2 Article 7 

5-1-1984 

Teaching Law Ethically: Is It Possible? Teaching Law Ethically: Is It Possible? 

Mary Jewell 

Follow this and additional works at: https://digitalcommons.schulichlaw.dal.ca/dlj 

 Part of the Legal Education Commons 

This work is licensed under a Creative Commons Attribution-Noncommercial-No Derivative 

Works 4.0 License. 

Recommended Citation Recommended Citation 
Mary Jewell, “Teaching Law Ethically: Is It Possible?” (1984) 8:2 DLJ 474. 

This Article is brought to you for free and open access by the Journals at Schulich Law Scholars. It has been 
accepted for inclusion in Dalhousie Law Journal by an authorized editor of Schulich Law Scholars. For more 
information, please contact hannah.steeves@dal.ca. 

https://digitalcommons.schulichlaw.dal.ca/dlj
https://digitalcommons.schulichlaw.dal.ca/dlj/vol8
https://digitalcommons.schulichlaw.dal.ca/dlj/vol8/iss2
https://digitalcommons.schulichlaw.dal.ca/dlj/vol8/iss2/7
https://digitalcommons.schulichlaw.dal.ca/dlj?utm_source=digitalcommons.schulichlaw.dal.ca%2Fdlj%2Fvol8%2Fiss2%2F7&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/857?utm_source=digitalcommons.schulichlaw.dal.ca%2Fdlj%2Fvol8%2Fiss2%2F7&utm_medium=PDF&utm_campaign=PDFCoverPages
https://creativecommons.org/licenses/by-nc-nd/4.0/
https://creativecommons.org/licenses/by-nc-nd/4.0/
https://creativecommons.org/licenses/by-nc-nd/4.0/
https://creativecommons.org/licenses/by-nc-nd/4.0/
mailto:hannah.steeves@dal.ca


Mary Jewell* Teaching Law Ethically: Is It
Possible?

I. Introduction

In the past few years the public has been deluged with a constant
barrage of unfavourable articles, newsreels, television shows,
movies, books, and commentaries about lawyers. This constantly
increasing quantity is infinitesimal in size when compared to the
vast array of material written by legal educators in the last thirty
years.

If it can be accepted that the popular press represents to some
extent the voice of the people, it may be suggested that society is
trying to say something about its lawyers and the role they play in
society. The message is clear and unequivocal: lawyers are not nice
people! Regardless of how the message is interpreted by the reader,
the general tenor of the material is odious indeed.

The growing awareness that something is wrong with lawyers as
they function in society has brought about a renewed interest in
legal ethics and professional responsibility. These concerns have
prompted much discussion by legal educators in an attempt to
remedy the increasingly complex and difficult dilemma in which
lawyers find themselves.

This article will have as its focus a discussion centering upon the
role law schools in North America play in preparing lawyers for
their task. To that end, a general discussion concerning legal
education will be undertaken. This will be followed by an analysis
of the various methods used by legal educators in attempting to
grapple with the problem of professional responsibility. It will be
shown that those methods which have been used to impart the
attributes of professional responsibility have been, for the most part,
unsuccessful. Additionally, an effort will be made to show that legal
education, at least in its present form, seriously impedes the
production of professionally responsible lawyers. At this point, the
reader is warned that the paper does contain a bias in favor of
clinical education - a bias that is felt to be justified upon the review
of relevant material on both legal education and professional

*Member of the Newfoundland Bar. The author would like to thank Professor Leon
Trakman for his invaluable assistance in reading earlier drafts of this article.
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responsibility. The paper will therefore conclude in strong support
of clinical education as a more appropriate vehicle for the
transmission of those skills which are necessary for well-rounded
lawyering and for the imparting of techniques related to professional
responsibility.

II. Legal Education: Its Perspectives and Aims

Much of traditional legal education has been characterized by
objectivity and neutrality.' These features were seen as being a
necessary adjunct for the inculcation of lawyering skills. Objectivity
and value-free neutrality also became the veritable hallmark of a
good law school. 2 Legal education, it was said, had concerns which
extended beyond the "pragmatic interests of the practising
profession". 3 As well, the law schools were said to inherit a
"knowledge finding function and a critical function". 4 It was from
these institutions that the best qualified practitioners were alleged to
have emerged. 5

The lawyer's role in society demanded that the lawyer function
within the framework of what has been handily described as a
"limited purpose friendship". 6 That is, the lawyer became a friend
of the client for the duration of the lawyer-client relationship. In this
context, the lawyer need do nothing more than serve his client to the
utmost of his ability. 7 Broad questions relating to the social utility
of that relationship were not seen as being the concern of the
individual lawyer. In other words, practitioners need only be
concerned with befriending their clients; they need not be concerned

1. Allen Stone, "Legal Education on the Couch", (1971-72) 85 Harvard Law
Rev. 392 at 393-394.
2. Jerold S. Auerbach, "What Has Law Teaching To Do With Justice?" 53
N.Y.U. Law Rev., 457 at 459 (1978).
3. Francis A. Allen, Law, Intellect and Education, (University of Michigan Press,
1979) see "New Anti-Intellectualism In American Legal Education", pp. 64-65.
4. Ibid., p. 65.
5. Ibid., p. 66.
6. Charles Fried, "The Lawyer as Friend: The Moral Foundation of the
Lawyer-Client Relation", (1975-76) 85 Yale L. Journal 1061 at 1071. For a
supporting view, see David Melkenkoff, The Conscience of a Lawyer, (St. Paul,
Minn.: West Publishing Co., 1973). Melkenkoff believes that much of the criticism
waged against the legal profession is rooted in a fundamental misconception of the
lawyers' mission. Melkenkoff maintains that the lawyer does not exist "to spread
truth and goodness to the ends of the earth". Rather, the lawyer exists to make
some sense of equality before the law.
7. Ibid., p. 1074.
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with the effect these relationships, either individually or in their
totality, may have on the society around them. 8 Morality for the
lawyer, therefore, inhered in the quality of the lawyer-client
relationship and did not extend to moral and ethical questions
arising outside that relationship. 9 The main thrust of the lawyers'
moral responsibility was, in the first instance, heavily cir-
cumscribed by prevailing beliefs and norms in legal education. This
stilted definition of morality reflected itself in older codes of
professional responsibility which laid out the criteria thought
necessary to the lawyers' moral character. 10 Following Code
requirements" lawyers were considered most virtuous, for
example, when they displayed traits of honesty, integrity, fairness,
and responsibility in their dealings with their clients. Legal morality
consisted of a group of culturally approved positive legal-moral
standards. Hence, what Lawrence Kohlberg 12 has called the "Boys
Scout" or the "Bag of Virtues" approach to moral instruction has
thus far dominated North American legal education. 13

In spite of increasing difficulties with lawyers, the traditional
approach to morality has received renewed support and has been
staunchly defended in the recent past.' 4 Indeed, it has even been
suggested that for a lawyer to act in a fashion other than that which
is dictated by the confines of the lawyer-client relationship may very
well result in an unjust or immoral act.15 Although newer
professional responsibility codes attempted to broaden the lawyers'
responsibilities to include social responsibilities,' 6 these issues were

8. Ibid., p. 1077.
9. Ibid., pp. 1083-84.
10. See, for example, Canons of Legal Ethics (adopted by the Canadian Bar
Association on September 2, 1920).
11. Ibid., pp. 4-6.
12. Lawrence Kohlberg, The Philosophy of Moral Development: Moral Stages
and The Idea of Justice, (San Francisco: Harper & Row Publishers, 1981).
13. Ibid., p. 31.
14. See generally Charles Fried, "The Lawyer As Friend: The Moral Foundations
of the Lawyer-Client Relation" and see also: Lawrence K. Hellman, "Considering
The Future of Legal Education: Law School and Social Justice, (1978) 29 J. of L.
Ed. 170; Robert L. Bard, "Teaching Justice", (1978) 53 N.Y.U. Law Rev. 616.
15. Charles Fried, p. 1066.
16. See Code of Professional Conduct; The Canadian Bar Association (1974),
Chapter XII, "The lawyer should encourage public respect for and try to improve
the administration of justice". The notion that a lawyer should be concerned with
the administration of justice first and his client second has received renewed
support. See, for example, Arthur Maloney, Q.C., "The Role of the Lawyer In
Society", (1978-79). 9 Man. L. J. 351, 357. Maloney suggests that if lawyers are
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never taken seriously nor did they receive a fair hearing in the law
schools. Thus, the schools viewed their task in terms of teaching
students how to perform as lawyers in a very limited professional
role.

Although these views are those espoused by many in North
American legal education, newer themes relating to the quality of
professionalism have emerged in recent years.' 7 The advent of the
sixties brought about a rekindling of social interest concerns in legal
education. Some academics expressed a desire to broaden the
format of legal education to include enhanced professional
competency, 1 8 notions of fairness, justice and social utility.19 As
complaints were being heard to the effect that traditional legal

to take a "wide view" of their obligations and responsibilities as professionals then
the lawyer must be prepared to go far beyond law books, the court room and the
mere defense of clients.
17. See Edward J. Bloustein, "Scoial Responsibility, Public Policy and the Law
Schools", (1980) 55 N.Y.U. Law Rev. 385 at 421. In this article, the reader is
advised that justice, morality and public policy have a rightful place in the law
schools. And for a more detailed view of the role of a good lawyer see D. L.
Johnston; "The Role of The Lawyer in Society", (1979) 13 L.S.U.C. Gazette 119
at 123. In the words of the author, the role of a good lawyer demands that he:

1) Cherish the concept of justice; 2) Treasure his reputation for integrity, and
shapes it year by year through honesty and integrity; 3) The role of the lawyer
involves a sense of responsibility to the community; 4) It is not enough that a
particular activity pays and is not against the law. There is the lawyers' canons
of ethics and there is the fact that he is an officer of the court and that he has a
role in the community, often of selfless service; 5) The lawyer as a professional
must continue to grow, continue to self-educate; 6) The lawyer has a special
responsibility for making the legal system work and work justly; 7) It (the
lawyers' role) means service to improvement of laws through contributions of
time and expertise to Bar associations, sub-committees, and Legislative Task
Forces, through work on Rules Committees, through law reform... It means
constant pressure to simplify the law and make it more understandable; 8)
Finally, the lawyers' professional role implies an insistence that the system
work for the good of all.

18. Robert A. Fairbanks, "The Failure of American Legal Education", (1976-77)
12 Tulsa Law Journal 627 at 632: Fairbanks argues that traditional legal education
concentrates on legal analysis at the expense of practice skills; And see also,
Warren E. Burger; "The Special Skills of Advocacy", (1973-74) 42 Fordham Law
Rev. 227, 243, and see, Warren E. Burger; "Some Further Reflections on the
Problems of Adequacy of Trial Counsel", (1980) 49 Fordham Law Rev. 1-25; In
these articles, Burger argues cogently that competency in trial advocacy is part and
parcel of a total concept of professional responsibility.
19. Herbert Packer and Thomas Ehrlick, New Directions In Legal Education (New
York: McGraw Hill Book Co., 1972). This Report, prepared for the Carnegie
Commission on Higher Education identifies "justice" as the central goal of the
law.
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education ignored these concerns, some educators asked for a
renewed definition of professional responsibility. 20 Succinctly
stated, the most complete definition of professional responsibility
was said to include, 1) high quality services, 2) professional ethics,
and; 3) a perception of the legal system's role in society. 21 For the
purposes of this study, these criteria will serve as a starting point
from which questions will be raised concerning legal education and
professional responsibility. Does legal education, in its present
form, lay the foundation for high quality services? Have the law
schools answered the ethics question? What about the adequacy of
methods used to teach the law and legal morality? Can it be said that
student lawyers will gain insight into the legal system during their
three years at law school? These and other questions will be brought
to the fore, dealt with, and it is hoped answered, in an attempt to
critically evaluate modem legal education and its effect on lawyers
as professionals.

III. The Schools: Past and Present Criticisms

Paralleling the ongoing discussion over professional ethics and
whether indeed it should be taught in the schools is the discussion
concerning legal education itself, its quantity, quality and
usefulness.

Law schools have always maintained a set of primary goals in the
making of a lawyer. Important among these are the imparting of
knowledge and skills and also helping the student to understand the
process he will participate in as a lawyer. In addition, it is felt that
the real objective of the law school is "to teach men to think like
lawyers". 22 Canadian schools have adopted these criteria and have
held these objectives to be major ones in the making of proficient
lawyers. 23 To adequately meet these goals two primary methods
have been used: The case method and the Socratic method.

20. See, for example, Donald T. Weckstein, "Boulder II: Why and How?" in
Donald T. Weckstein (ed) Education In Professional Responsibility of the Lawyer,
which is Appendix B to Stuart C. Goldberg (ed) National Conference on Teaching
Professional Responsibility (1977).
21. W. Wade Berryhill, "Clinical Education - A Golden Dancer", (1978) 13 U.
of Richmond L. Rev. 69 at 76.
22. Lon Fuller, "What the Law School Can Contribute To The Making of A
Lawyer", (1945) 1 J. of Legal Ed. 189 at 190.
23. E. Veitch and R. A. MacDonald, "Law Teachers and Their Jurisdiction",
(1978) 56 Can. Bar Rev. 710 at 719.
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and other facilities. 172 These factors weigh heavily on the
administrative arm of the law school.

Supporters of the clinical method have argued that clinical legal
education provides the student with the only real opportunity to
learn both professional ethics and practice skills. In recognition of
their contribution to the complete professional character, clinical
programs attempt to combine these two vitally important areas.
Clinical education has the capacity to broaden traditional education
in a most productive fashion. The schools' refusal to become
involved in a meaningful way in either professional ethics or
practice skills has created in the practitioner an "imperfect legal
education which is never eradicated". 173 By contrast, the injection
of clinical programs into law school curricula is said to:

1) Assist the law student in developing a coherent and
personalized system of professional responsibility;
2) To integrate and synthesize the diverse components of legal
education;
3) To develop in the student the ability to make judgments; and,
4) To aid the student in learning basic technical skills. 174

These goals are achieved by actively setting an educational goal
structure which will support the stated aims of clinical programs.175

1. Teaching Professional Ethics

Clinical educators are gaining increasing support for their stand in
opposing traditional methods which have been used to teach the
ethics of practice. Often severely critical of abstractionism in legal
education, clinical educators would prefer the reality-oriented
forum of the clinic for teaching and encouraging good ethical
behaviour among lawyers.

In the clinical environment, students are given responsibility for
their clients under the direct supervision of a clinical instructor. The
key to the success of the clinical program revolves around the

172. Michael Meltsner, Philip G. Schrag, "Scenes From the Clinic", (1978) 127
U. of Penn. L. Rev. I at 10-25.
173. Robert A. Fairbanks, p. 628. The view that lawyers are incompetent is not
one that is shared by everyone. It has been said that lay complaints about lawyers
relate more to their "too expert" character. See Marvin E. Frankel, "Curing
Lawyers' Incompetence", (1977) 10 Creighton L. Rev. 613.
174. David R. Barnhizer, "The Clinical Method of Legal Instruction: Its Theory
and Implementation", p. 73.
175. Ibid., p. 76.
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responsibility which students take upon themselves. 176 Although
they have access to guidance, final decisions are theirs and they
must cope with the realities of these resolutions. Under this grant of
authority:

Students are called upon to engage in the legal process as active
decision makers. They must work with clients, lawyers,
bureaucrats, colleagues, and professors in a real life context in
which their choices, behaviour and actions must be tested and
tried against real life consequences. . . The tensions that arise out
of the manifold relationship which students experience in clinical
work give rise to true confrontations with questions of role,
process, client needs and wants, and countless other questions
linked to professional responsibility and the validity of legal
institutions. 177

In a sense, students learn through their own errors and the clinical
atmosphere provides a controlled setting for the learning process.
Students are permitted the opportunity to deal with perplexing
situations and dilemmas of the type they will inevitably encounter in
practice prior to admission to the Bar. 178 The value of this process
cannot be overrated.

For years, clinicians have expressed concern about the lack of
emphasis on the justice issue in conventional legal education. The
view that justice should be part and parcel of the educational process
is one of the newer themes which has received recent attention.
Clinical education has been heralded as the most appropriate vehicle
for exposing students to practice situations where they may
encounter what justice is or what justice should be and where they
may view the "tenuous strand that weaves justice in and out of the
legal system". 179

The importance of emphasizing justice not only as the central
goal of the law but also as the central goal in legal education has
taken on new meaning in light of Lawrence Kohlberg's theories of
moral development. Kohlberg maintains that virtue is not relative to
the culture in which the individual exists nor is it a list of easily

176. David R. Bamhizer, "The Clinical Method of Legal Instruction: Its Theory
and Implementation", p. 108.
177. Neil Gold, p. 105.
178. David R. Barnhizer, "Clinical Education at the Crossroads: The Need For
Direction", p. 1037. Bamhizer notes that students just admitted to practice, exhibit
extreme vulnerability in their first years of practice. This vulnerability is thought to
result from insufficient preparation for practice.
179. Neil Gold, p. 109.
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definable character traits or a group of positive spiritual phrases,
rather "virtue is one and it is always the same regardless of climate
or culture - the name of this ideal form is justice". 18 0 Justice as
virtue lies beyond easily malleable character traits such as honesty.
Justice is a universal moral principle, 181 which according to
Kohlberg should be the dominant theme of every educational
system because it forms the basis for an underlying belief in equality
and the universality of human rights.18 2

Clinicians have long argued that neither legal ethics nor
professional responsibility of which legal ethics is an important part
can be taught in the purely intellectual setting of the classroom. In
its sterile atmosphere, legal education erroneously taught students
that the law was either amoral or value-free. Students were said to
graduate believing that justice had no place in the legal process. 18 3

Recognition has now been given to the necessity of dealing openly
and directly with the moral factors which are evident in the lawyer's
day to day decision-making. The clinical setting is receptive to the
role-taking process which is thought to be essential to moral
development. 184 As participants in clinical programs, students must
confront, sort out, select and make basic moral judgments as a
natural consequence of their work. 185

180. Lawrence Kohlberg, p. 189. Kohlberg further maintains that "not only is the
good one but virtue is knowledge of the good. He who knows good does good, and
the kind of knowledge of the good vhich is virtue is philosophical knowledge or
intuition of the ideal form of the good, not correct opinion or acceptance of
conventional beliefs".
181. Ibid., p. 40. Here, Kohlberg defines justice as a moral principle and states
that a "moral principle is a principle for resolving competing claims: you vs. me,
you vs. a third person. There is only one principled basis for resolving claims:
justice as equality... a moral principle is not only a rule of action but a reason for
action. Justice is called respect for people".
182. Ibid., p. 39. Kohlberg believes that the central moral value of the educational
process is justice. Since teachers are moral educators, they must be concerned with
justice. Thus, moral education is the process of moving students along to the next
stage of development.
183. F. M. Thomforde, Jr., p. 530.
184. Lawrence Kohlberg, p. 147. Kohlberg claims that "I) moral judgment is a
role taking process that 2) has a new logical structure at each stage paralleling
Piagets logical stages; this structure is best formulated as 3) a justice structure that
4) is progressively more comprehensive, differentiated and equilibrated than the
prior structure".
185. Thomas E. Willging, Thomas G. Dunn, "The Moral Development of the
Law Student: Theory and Data on Legal Education", (1981) 31 J. Legal Ed. 306 at
318. In this study the authors made the following observations:
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Clinical education places a heavy emphasis on the social and
emotional growth of the law student. The transactional character of
these programs permit and allow students to develop and mature
emotionally with the view that growth positively affects the
professional aspect of their lives. 18 6 This feature of clinical
education is in direct contrast to traditional teaching methodology.

Of more than passing interest to clinicians will be the connection
which Lawrence Kohlberg has made between his theories of moral
development and theories of ego development. 187 The suggestion is
simply that an overlap exists between the two areas. Historically,
legal education has paid little attention to either the interpersonal
element or the emotional component in legal study. This failing in
traditional legal education has been the subject of much criticism in
recent years. Watson, for example, says that lawyers who have not
had concrete experiences in learning how to cope with their
emotions and conflicts will later suffer the consequences of these
deficiencies.' 88 Among these consequences will be the tendency to
avoid painful ethical dilemmas and because these situations go
unresolved, there will be an inclination to obscure the issue or
simply to ignore it. 189 Clinical education, on the other hand, gives
students the chance to "mobilize these emotional conflicts in order
that they might be experienced, apprehended and then handled". 190

Thus, clinical education has the potential to aid students in resolving
friction between their personal feelings and conflicts which arise

"1) Law students typically have the cognitive capacity for development of
principled thinking; 2) Law students are at an age - typically the early 20's - in
which the possibility of further adult moral development energes in conjunction
with adult experiences. 3) Adult moral development demands substantial attention
to emotional role-taking, and social perspectives which in turn require experience
in a) taking responsibility for the welfare of others in society; and, b) making
non-hypothetical irreversible moral choices."
186. Michael Meltsner, Philip G. Schrag, pp. 8-10; These authors, in defining
clinical goals, added interpersonal and group dynamics plus personal development
and self-awareness to typical legal educational goals such as learning legal skills
relating to interviewing, preparing witnesses, preparing and conducting cross-
examination, negotiation and the preparation of legal documents.
187. Lawrence Kohlberg, pp. 92-93. Kohlberg maintains that cognitive and moral
development are a part of a "broader unity called ego development". Kohlberg
asserts that "education for general cognitive development, and perhaps education
for moral development, must be judged by its contribution to a moral general
concept of ego development".
188. Andrew Watson, "Lawyers and Professionalism", pp. 268-269.
189. Ibid., p. 252.
190. Ibid., p. 265.
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between those feelings and professional judgment. 19' These
lessons, once learned, serve as a basis for interaction between
laywers and clients and between lawyers and other people with
whom students will one day work.

2. Teaching Practice Skills

Inextricably linked to a total concept of professionalism is the
competence of the lawyer. 192 Proficiency in interpersonal skills
such as negotiating, counselling, and interviewing are a must in the
lawyer's work. And to a slightly lesser degree, advocacy skills such
as the art of direct and cross-examination and the ability to orally
present and argue a case are still considered to be standard tools of
the trade. These skills have never received high priority in the law
schools and consequently skills training has not fallen within the
law schools' self-defined mission. Very often young graduating
lawyers were left to acquire proficiency in these areas at the expense
of initial clientele.' 93 The law schools' "disdain for the practical"
served only to fuel recent criticisms by both the Bench and the Bar.
Indeed, it has been said that the schools' failure to satisfactorily

191. Michael Meltsner, Philip G. Schrag, p. 55. The authors' conception of
clinical education was that it should provide both a support system and a forum
offering students an opportunity to learn from their experiences. A unified
approach to professionalism was evident because the authors believe that by
working in such an environment students learn to function "not only as individuals
playing a professional role, but also as a whole person who happens to be
representing clients".
192. W. H. Hurlburt (ed.), "What Is Competence" in The Legal Profession and
the Quality of Service: Report and Materials of the Conference on the Quality of
Legal Services (Ottawa: Canadian Institute for the Administration of Justice,
1979). Competence was described as the "state of having the ability or qualities
which are requisite or adequate for performing legal services", and incompetence
was defined as the "state of lacking the qualities needed to give effective legal
services". Incompetence, which is not consistent with the ability to act in a
professionally responsible manner, was said to be caused by the following:
1) Lack of knowledge of the law and legal principles;
2) Lack of knowledge of procedures;
3) Lack of special skills, eg. skills of negotiation, and cross-examination;
4) Lack of organizational skills necessary to have an efficiently operating office;
5) Health related causes, eg. mental incompetence, senility or addiction to drugs,
alcohol;
6) Lack of capacity to become competent, and;
7) Lack of motivation to do good work.
193. F. Zemans and V. Rosenblum, p. 27.
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resolve the theory/practice dilemma remains one of the chief
weaknesses of modem legal education. 194

While clinicians feel that clinical education should not totally
replace traditional teaching methodology, many argue that clinical
programs are best suited to providing students with a good
background in skills training. 195 Students in turn have said that
skills acquisition is a primary reason for enrolling in clinical
programs. 196 Lastly, practitioners recognizing the importance of
well-rounded legal training have repeatedly supported the inclusion
of some form of skills training in legal education. 197

Despite protests from increasing numbers of the Bar, the Bench,
and students, the law schools have not seen fit to formally equip
graduating students with practice skills. This is so even though it
has been pointed out that competence in legal work is directly
related to the orderly meting out of justice. 198 Clinical programs
could do much to eradicate the sloppiness which is evident in
modem practice. These programs give students the opportunity to
prepare cases, interview clients and witnesses, and additionally,
these programs give students an opportunity to experience the Court
process. For example, students are given the responsibility for
trying their own cases under the direct supervision of a clinical
instructor or advisor. In addition to those learning experiences, the
clinical setting is responsive to a host of instructional techniques
which may be useful in providing training in advocacy skills. 199

Clinical education offers new methods and means of enhancing
traditional legal education. It has the inherent capability of dealing
effectively with the ethics question. In addition, clinical education
provides a forum for training in practice skills which are by no
means less essential to professionalism.

194. R. D. Gibson, p. 28.
195. Neil Gold, pp. 105-110. But see David Barnhizer, "The Clinical Method of
Legal Instruction: Its Theory and Implementation", p. 147. Barnhizer feels that
skills training is secondary to the acquisition of professional ethics.
196. Michael Maltsner, Philip Schrag, p. 11. But see Edward Vink, Edward
Veitch, "Curricular Reform In Canada", (1977) 28 J. Legal Ed. 437 at 448. The
authors argue that studies show that students are generally satisfied with the balance
between theory and practice in legal education.
197. F. Zemans, V. Rosenblum, pp. 23-24.
198. Warren Burger, "Some Further Reflections on the Problems of Adequacy of
Trial Counsel", p. 20.
199. Supra, note 35.
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The failure of clinical education to adequately deal with the entire
question of professional responsibility, unlike conventional
methodology used to teach the law and morality, relate not to
inherent functional deficiencies but to its lack of acceptance by the
law schools. Even though these programs were first suggested more
than fifty years ago the "struggle for legitimacy" drags on. 200 Thus
far, clinical programs have been relegated to a small and often
unnoticeable part of the law school curriculum. One may well
wonder how long it will take before recognition will be given to the
glaring inadequacies in both conventional legal educational
techniques and methods used to teach morality to law students. In
spite of these obvious failings, very little has been done to
encourage clinical education as a better and more constructive
means of educating lawyers. The most prominent argument against
clinical education relates to the cost of implementation and
administration of these programs. In view of the increasing
complexity of modem law practice, the fast growing number of
young lawyers and the difficulties created by inadequate educational
techniques, the cost argument appears to hold very little weight as
an excuse for inaction and apathetic acceptance of the status quo.
To lament that the cost is too high does not effectively deal with the
problem nor does it offer an alternative solution: it merely stands in
the way of change. One would hope that such an evasive
rationalization might by now have outlived its popularity.

VI. Conclusion

Upon reviewing the relevant material on legal education one is
confronted with the inescapable fact that all has been tried but
nothing has been accomplished in the field of professional
responsibility. Ironically, interest in legal ethics and professional
responsibility has heightened in recent years, causing much debate
among academics who are concerned with the problem. The
renewed interest in legal ethics has resulted in various attempts to
teach professional responsibility. While each method of instruction

200. Neil Gold, p. 104. Gold points out that clinical teachers are not viewed with
the same degree of respect and acceptance as the typical law teacher. Gold
maintains that clinical teachers are sometimes viewed with suspicion and are often
non-tenured or special term appointments. Gold further suggests that clinical
teachers are "rarely adequately compensated or particularly thanked". This is so
even though there is evidence that clinical teachers, as lawyers, teachers, and office
managers, work much harder than the teacher of the classroom.
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has achieved a modicum of success, little else can be said to have
been gained by their inclusion in the law school curriculum. Even
though educators have sought vainly to remedy the problem of
teaching professional responsibility, public dissatisfaction with
lawyers has mounted and spilled over into almost every conceivable
medium in recent years.

Central to the abject failure experienced by legal educators in
their endeavours is the unquestioned assumption that legal
education, in its present form, produces professionally competent
lawyers: morality is a matter which is peripheral to legal practice
and therefore to legal education, and ethics can be taught simply by
transmitting the stated norms of the profession. Following this
nostrum, educators have approached the problem by attempting to
correct apparent deficiencies in lawyers by familiarizing students
with the Canons of Ethics or by completely inundating students with
ethical problems of the type that might be found in practice.20 1 It is
respectfully submitted that these attempts have failed because they
address the wrong issue.

Present methods which have been used to instill legal ethics have
failed primarily because they gloss over more deep-seated problems
in the educational system. Legal education is itself narrowly
confined and restrictive, and as such, does not easily lend itself to
instruction in professionalism. In the Holmesian tradition, legal
education thought it necessary to separate law from its social and
moral operation. 20 2 Modem legal education reflected this goal and
hence law was taught without reference to its moral, social or
historical roots. Thus, the process of alienation inherent in the
educational system served to lay the groundwork for the production
of the "amoral" lawyer.

Legal education, confined by a definition of morality which
excluded moral notions relating to law and its effect on society,
characteristically restricted the moral ambit of the role of the
lawyer. Because morality for the lawyer was confined to the
lawyer-client relationship, a need did not exist to develop a more
cohesive notion of morality which would include a total concept of

201. James R. Elkins, pp. 18-19. Elkins points out that professional responsibility
courses tend to reflect the Code of Professional Responsibility, concentrating in a
legalistic manner on the "do's" and the "don'ts" of professional conduct as stated
therein.
202. Oliver Wendell Holmes, "The Path of Law", (1898) 10 Harvard Law Rev.
457 at 459.
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the lawyer as a professional. As a result of this very limited
definition of morality, the lawyer's conscience took on an equally
narrow expression in practice. Legal education saw no need to delve
into broad moral areas relating to justice, fairness, law reform and
social conscience. The difficulty with the prevailing view of
morality in legal education is not in its absence, but in its restrictive
nature. As a result, a complete and realistic interpretation of
professional responsibility is practically non-existent in modem
legal education.

In the late nineteenth century Christopher Columbus Langdell
determined that law was a science and that truth must be ferreted out
by objectivity and neutrality. 20 3 It has since been conceded that law
is not an exact science and cannot be taught without reference to the
social milieu in which it operates. 204 Objectivity and academic
neutrality, the justification for the lack of moral reflection in legal
education, have been attacked in recent years because these features
simply do not stand up to critical evaluation. 205 The law schools'
unquestioned acceptance of the scientific method allowed for years
of indoctrination of its students - an indoctrination process that
was in constant conflict with the stated norms of the profession.
Nonetheless, the scientific approach to teaching the law lingers on
in legal education.

The case method and the Socratic method, traditionally the most
widely used techniques, reflect the scientific approach to legal
study. That these instructional techniques have pernicious effects on
lawyers is undeniable. In the name of teaching students how to
"think like lawyers", these methods isolate students from their own
moral and emotional growth. In the process, objectivity is elevated
and subjectivity is minimized; amorality is reinforced and students
are taught to distrust their own innate intuitions of right and wrong.
These consequences create a startling finding in light of Lawrence
Kohlberg's theories of moral development which posit that justice,
as the very essence of morality, resides within us and that
educational systems should be devoted to the process of nurturing

203. Dean Langdell, A Selection of Cases on the Law of Contracts, (Boston: Little
Brown and Company 1879), p. vii.
204. Edward J. Bloustein, pp. 402-408.
205. Ibid., p. 401. The author argues that the traditional concept of academic
neutrality is irrelevant to a decision about the teaching of skills and further that the
adoption of a specific "curriculum which includes one or another set of skills
represents a corporate or faculty decision about the needs of a society, a decision
precluded in principle by traditional notions of political and social neutrality".
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moral development. It is trite to state that the Socratic method, now
used chiefly as a demolishing technique, pales in comparison to the
role it could play in legal education. 2 06

Although there is substantial recognition that the case method and
the Socratic method possess many inherent disadvantages for the
law student, these methods are the mainstay in legal education. The
often repeated justification for the continued use of the case method
and the Socratic method is that these methods teach sophisticated
legal analysis. The accepted consensus is that the lawyer must be
adept at critical analysis and that the ability to critically analyse is
the most important skill in the lawyer's repertoire. Ironically, there
is little direct empirical support for this belief. 20 7

Indeed, the plight of lawyers has been seriously aggravated by the
one-dimensional educational system to which they are subjected.
Adequate skills training has never been included in the law schools'
self-defined conception of professional responsibility. Clinical law
programs have the capacity to fulfill the need for skills acquisition
which is not now being met either by the articling experience or by
exposure during the first years of practice. Clinical programs have
the capability of broadening legal education to include technical
skills, which to date, have not been recognized as a necessary
adjunct to legal professionalism.

Additionally, clinical education speaks to the morality of the
lawyer - an issue which has either been inadequately dealt with or
improperly handled in modem legal education. Clinical programs
take students out of the "ivory tower" and makes them accountable
for their actions. The stress in clinical programs is on responsibility
- or as Lawrence Kohlberg would say - on the search for the true
reversibility of one's own judgments. 20 8 The process of evaluating

206. Mark Weisberg, "Looking For Socrates: Reflections on Legal Education",
(1980-81) 6 Queens L.J. 587 at 599. Weisberg suggests that present methodology
in legal education must be broadened to include attention not only to the breadth of
the material but also to variety and depth. He further suggests that improvements in
the use of the Socratic technique need not be confined to clinical courses.
207. Francis K. Zemans, Victor Rozenblum, supra, note 87; and see as well the L.
L. Baird study, supra, note 87. These studies clearly indicate that lawyers believe
other capabilities are far more important in the daily practice of law. Practical skills
such as negotiation and counselling skills, the ability to prepare and argue a case,
and skills related to oral presentation were prominent among the responses
received.
208. Lawrence Kohlberg, p. 211. Kohlberg argues that reversibility is at the core
of moral judgments that are in equilibrium.
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the moral factors in the decision-making process relates initially to
an appreciation of justice and in the long run to a better society.
Justice, in itself, is non-indoctrinative and as a guiding moral
principle has the opportunity in the clinical setting of being the
central goal in modem legal education.20 9 Thus, the emphasis in
legal education may yet in truth and in fact be on the production of
lawyers with a professional character who are more than soulless
purveyors of legalese and who are indeed worthy of moral
approbation.

The disheartening failure experienced by legal educators in the
last thirty years in trying to improve the lot of lawyers has shown
that current approaches being used to teach morality can have little
or no actual effect on the real problem underlying the lack of
professionalism among lawyers. In the past, law schools have tried
to remedy the problem by "tacking on" courses in ethics or by the
use of pervasive techniques. These efforts have failed mostly
because the basis upon which these courses were predicated was in
error and because an inherent conflict existed between these courses
and the inherent values in legal education. On a larger scale,
therefore, these attempts have met with continual failure because
the educational system is not only foreign to the more ethereal
ethical dilemma but more importantly, because it is foreign to any
matter which bespeaks the human condition. Failure, it is
respectfully submitted, will be the dominant theme in legal
education until massive efforts are undertaken to humanize
methodology and content in legal education.

209. Ibid., pp. 28, 176. Here Kohlberg maintains that justice is "content-free" -

that is, it merely prescribes that principles should be impartially applied to all.
Kohlberg says as well that the teaching of justice is non-indoctrinative because it
moves students along through developmental stages "in a natural direction" rather
than moving students to accept the teachers' values or someone else's values. The
teaching of justice, therefore, avoids preaching and didacticism which is linked to
the teachers' authority. The view that the teaching of justice is non-indoctrinative
differs from previously held views which posited that the teaching of justice may
not only be inherently indoctrinative but also socialistic in origin. See generally,
Jerold Auerbach, "What Has Law Teaching To Do With Justice", and see also
Joseph E. Olson, "Teaching Justice: But Whose?", p. 612. Olson questions
Auerbach's request that justice be taught in the law schools. Olson appears to
equate justice with socialism and he indicates that the teaching of socialism is
wrong and he further indicates that the law schools should continue to be devoted to
"neutrality". This position, of course, ignores the inherent bias toward the
corporate elite in modem legal education.
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