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DOUBTING DONALD: A REPLY TO 
PROFESSOR DONALD GALLOWAY'S 
"CRITICAL MIST AKES"** 

by 
Richard F. Devlin* 

In a recent article Professor Galloway has argued that supporters 
of the Critical Legal Studies perspective make five fundamental 
errors in their analyses of liberal theory and as a result have 
failed in their deconstructive agenda. In this essay Professor Devlin 
replies to these criticisms and posits that Galloway's essay in 
retrieval is itself subject to the very same errors of which he 
accuses the "crits". Moreover, it is argued that the nature of 
Gal/,oway 's partial defence of liberalism confirms rather than 
denies the accuracy of critical assessments. 

Donald l'incredule: Reponse aux "Critical Mistakes" 
(Erreurs critiques) du professeur Donald Galloway 

Un article recent du professeur GaUoway pretend que Les partisans 
des Critical Legal Studies (Etudes juridi,ques criti,ques) commettent 
cinq erreurs fondamentales dans leurs analyses de la theorie 
liberate, et que par consequent ils echouent dans leur tentative 
de deconstruction. le� le professeur Devlin repond a ces criti,ques 
en affirmant que l 'essai d 'iteration de Galloway commet Les memes 
erreurs dont ii accuse Les "criticistes. " En plus, le present auteur 
trouve que la defense partielle du liberalisme offerte par Galloway, 
win de nier !'exactitude des evaluations criticistes, tend plutot 
a Les confirmer. 

"An observation of human behaviour is that people respond, often 
dramatically, when the ideas that give meaning to their lives are 
threatened. Critical Legal Studies challenges many of the things that 
constitute the psychological and professional identity of legal academics, 
so their response is understandable. While CLS has been scorned and 
derided, at least within the legal academy it has had a profoundly 
disquieting impact in undermining the accepted modes of legal dis­
course. One response has been simply to attempt to remove the critics. 
For more thoughtful and committed scholars, a di.fferenr response has 
been to build an intellectual defense."' 

* Associate Professor of Law, University of Calgary. 

** Versions of this paper were presented at the Western Canadian Legal Theory 
Symposium, University of Alberta, March 1991; The Theorea Workshop 
at the University of Windsor, April, 1991; and Carleton Legal Theory 
Workshop, May 1991. I would particularly like to thank Sandy Dobrowolsky, 
Allan Hutchinson and Alan Hunt for their comments on a draft. The essay 
is dedicated to the memory of Mary Joe Frug. 

1 J.M. Feinman, "Practical Legal Studies and Critical Legal Studies" (1988), 
87 Mich. LR 724, 730. 
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It seems to me that one of the most interesting developments 
in the legal scholarship of the rich Euro-American societies has 
been the emergence of what has become known as Critical Legal 
Studies. Somewhat less interesting, but politically crucial, has been 
the response triggered in the legal academy. At first, the liberal 
legal academy was open to critical analyses while they were sti11 
in embryonic form and scarce enough to be politically unthreatening. 
However, as the movement has garnered strength (and followers) 
the limits of liberal tolerance have rapidly been reached. It is in 
the United States that the reaction has been most vehement with 
widely publicized invectives from pillars of the American legal 
academy calling for the expulsion of the Crits from the citadel.2 
In Britain, the response has been more subtle suggesting that there 
is nothing particularly innovative about the Crits, that they may 
be merely "iconoclastic social democrats",3 "perhaps no more than 
a passing fashion'1.4 

Characteristically, the Canadian response has been more muted.5 

In this brief essay I want to respond to what I consider to be an 
important Canadian challenge to critical legal studies, Professor 
Donald Galloway's "Critical Mistakes".6 In so doing I will suggest 

2 P. Carrington, "Of Law and the River" (1984), 34 J. of Leg. Ed. 222; R. 
Posner, "The Present Situation in Legal Scholarship" (I 9 81), 90 Yale LJ. 
11 I 3, 1128. For a useful overview of reactions to the crits in the United 
States coupled with some thoughtful replies see J. Frug, "McCarthyism and 
Critical Legal Studies" (1987), 22 Harv. C.RC.LLR 665. 

3 N. MacCormick, "Reconstruction After Deconstruction: A Response to CLS" 
(1990), 10 Ox. J. Leg. St. 539. 

4 J.M. Finnis, "On Legal Studies Movement" in J. Eekelaar, J. Bell (eds.) Oxford 
Essays in Jurisprudence (Third Series) ( 1987) 145. The politeness of the British 
response should not however be understood as totally benign for MacCormick 
accuses various crits of being "contemptuous" and "impertinent" (supra note 
3, 555 & 556), and Finnis posits that Unger is "careless" ( id., 150) and 
guilty of "alarmist conjuring" (id, 163). Perhaps the most vitriolic response 
is Tony Weir's review of Hugh Collins, The Law of Contract (1986), in 
which he variously accuses Collins of inter alia, "perversity", "obscurity", 
"omission", "misrepresentation" and "inaccuracy" (1986), 45 C.LJ. 501. As 
will become obvious, similar accusations underpin Galloway's essay. 

5 For some responses to the Crits in Canada see L. Green "The Political Content 
of Legal Theory" ( 1987), 17 Phil Soc. Sci. I; D. Dyzenhaus, "The New 
Positivists" (1989), 39 U. T.LJ. 361; B. Langille, "Revolution without Foun­
dation: The Grammar of Scepticism and Law" (1988), 34 McGill LJ. 451; 
J. Underwood Lewis, "Jurisprudence" (1988), 20 Ottawa LR 671, 681; J.E. 
Bickenbach, Review: The Rule of Law: Ideal or Ideology (1989), 39 U. T.LJ. 
211, 213. 

6 In R.F. Devlin, Canadian Perspectives on Legal Theory (1991) 255, hereinafter 
Perspectives. All page references to Galloway's essay in text will be given 
in parentheses. A note of explanation is perhaps appropriate here. I asked 
Professor Galloway to participate in this book, which is an attempt to develop 
a set of Canadian teaching materials, as I believe he is an important interlocutor 



180 Windsor Yearbook of Access to Justice 1991 

that, first, he is guilty of some of the very things of which he accuses 
the crits; second, that his cautious defence of liberalism betrays 
a startlingly anaemic vision of the liberal theoretical agenda; and 
third, that his strategies of resistance incorporate both of the re­
actions outlined by Feinman in the opening quotation. To be fair 
to Galloway, though, he is no "fundamentalist liberal"7 for he 
recognizes some of the limitations of liberalism and acknowledges 
that the crits may have done some good. However, as I read 
him, these laurels are begrudgingly given and relate more to the 
vivacious style and emotionalism of the crits, and not to their 
substance. 

But I rush ahead of myself. Before I substantiate these propositions 
through a cautious reading of Galloway's arguments, it will be 
helpful if I trace (if only briefly) the outline of his thesis. Galloway 
commences his article with a confession that the "non radical 
mainstreaqi literature" [255] on law is somewhat flawed, but argues 
that it is much less problematic than the crits suggest. Indeed, he 
states that his aim is to "reassert ... the strengths of mainstream 
theory" [256], to "expose ... the weaknesses in the Crit strategies" 
[256], and that his method will be to demonstrate that crits have 
failed to "meet stringent internal requirements" [256]. In short, his 
is a self confessed essay in redemption. 

The essence of his concern and the nature of his redemptive 
technique are captured in the following quotation: 

"Canadian Crits have used a number of strategies . . .  to dissuade 
people from exploring in depth or taking seriously the writings of 
non-radical theorists. I proceed by examining five of these strategies 
with a view to arguing that, while they may have been successful 
in so persuading people, they ought not to have been" [256, footnote 
omitted]. 

in the Canadian jurisprudential debate. As with all contributors, I gave him 
fairly wide scope to address whatever he felt was his current interest and 
perspective. I did request him to contribute to the Chapter on Liberalism, 
but he indicated that his preference would be to do a critique of the crits 
and I thought, and still think, it was a great idea as it reinforces the dialogic 
aspirations of the book. The only two limitations I set were that it be 
approximately twenty-five pages, and be as "Canadian" as possible. Ob­
viously, in a text of the nature of Canadian Perspectives on Legal Theory 
it would have been an abuse of my editorial role to comment on Galloway's 
essay. Therefore, what follows is an attempt to continue the critical con­
versation in the spirit of openness and genuine disagreement. I should also 
point out that this is Galloway's second challenge to the crits, the first being 
his review of Allan Hutchinson's Dwelling on the Threshold (1988), perhaps 
somewhat harshly entitled, "No Guru, No Method" (1988), 8 Windsor Yearb. 
Access Justice 304. 

7 I borrow this phrase from Asbjorn Eide, "Strategies to Enforce the Right 
to Food", Presentation at "Human Rights in the Twenty-First Century: A 
Global Challenge", Ban ff, Alberta, November 9-12, 1990. 
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The remainder of the essay is a purported identification, doc­
umentation and deflation of these five posited critical strategies 
interspersed with some modest revisions of mainstream theory. 
More specifically, Galloway claims that the crits are guilty of: 
a) the false representation of non-critical positions; b) an absence 
of consideration of the nature of the enterprise upon which 
mainstream theorists are embarked; c) a reductionist reading of 
the rich and diverse liberal tradition; d) a failure to pay sufficient 
attention to, and discriminate between, the various positions within 
liberal theory; and e) the presentation of mainstream theory as 
an instrument of legitimation. In support of these indictments, 
Galloway draws heavily on the work of Joseph Raz and Ronald 
Dworkin. 

If Professor Galloway was correct in these accusations, if he 
was accurate in his claim that the crits unfairly mislead people 
as to the virtues of liberal legal theory, then I do believe that 
this essay woulq be a serious challenge to the integrity of the 
critical agenda. However, I think that his critique is, in part, 
inaccurate and misplaced, and that his revision of the liberal project 
ultimately causes more, rather than less, problems for the liberal 
theoretical agenda. My purpose in this essay is to analyze and 
rebut each of Galloway's criticisms in turn and, in the process, 
to provide some further elaboration of certain critical positions 
as well as to conjecture as to the current status of the critical 
legal studies movement. 

a) False Representation 

Galloway's primary complaint is that Crits represent "noncritical 
positions falsely" [257]. This he variously describes as "patent 
inaccuracy" [257], a most "pernicious gambit" [257] and a 
"misinformation" [258] campaign. Just in case there is any doubt 
as to the seriousness of Galloway's concern, he emphasizes "that 
he is not referring to unusual interpretations of a text or argument" 
[257]. 

Galloway's first, and therefore I assume star, example of 
allegedly false representation relates to two sentences which he 
selects from one of my recently published articles. He quotes: 

Coercion has been much ignored in recent jurisprudential debate. 
Not surprisingly liberals, emphasizing rights, have tended to ignore 
this issue because it raises the spectre of a legitimation crisis.8 

Several points are worth noting about these sentences. The first 
is that Galloway provides little by way of their context. The sentences 
are to be found in an article that has less to do with critiquing 
"liberal theory" than providing a neo-marxist interpretation and 
examples of the nature and practice of law, premised upon an 
existentialist/situationalist rather than mainstream methodology. 

8 "Law's Centaurs: An Inquiry into the Nature and Relations of Law, State 
and Violence" (1989), 27 Osgoode Hall LJ. 219, 235. 
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Secondly, the sentences that follow those quoted by Galloway then 
proceed to criticize the Frankfurt School of Critical Theory, the 
North American Critical Legal Studies Movement and neo-Marxist 
theorists of the state for also underestimating the potency of state 
violence. Consequently, the first sentence of the quotation refers 
to both mainstream and critical theory. Can one sentence in a seventy 
four page essay that does not specifically address liberal legal theory 
really do as much as Galloway fears? 

Moreover, and third, if we are to be in the business of textual 
nitpicking, I do not say that liberals have "ignored" the issue of 
coercion, rather it is that they have "tended to ignore" it. My point 
was to suggest that it plays a less than crucial role in much of 
modern liberal analysis. But Galloway would reject even this restated 
version of my position. For example, he points to Dworkin's Law's 
Empire arguing that it is "built around the premise that the point 
of law is to guide and constrain the power of government" [258] 
and then proceeds to quote one sentence from Dworkin which states 
that, in essence, the use of force by the state is legitimate if it 
fits with previous political decisions as to when it can be legitimately 
used. This, then, is meant to be a refutation of my proposition as 
to the decentralization of coercion from the liberal discursive agenda. 

Galloway sells Dworkin short here for, indeed, in Law's Empire 
there is a specific section entitled, "Grounds and Force of Law" 
that runs for a whole five pages! A careful reading of �his section 
and a sensitivity to its location in Dworkin's 470 page tome confirms 
rather than denies my passing comment. For Dworkin, the neces­
sarily coercive nature of law is a taken for granted assumption 
that does not merit jurisprudential interrogation. Dworkin posits: 

for us, legal argument takes place on a rough plateau of consensus 
that if law exists it provides a justification for the collective use 
of power against individual citizens or groups.9 

Or as he says a little later, legal philosophers "share a general 
unspecified opinion about the force of law .. . the law should be 
obeyed and enforced." 10 Viewed in the light of these assumptions, 
we should be grateful to Dworkin for even spending five pages 
buried one quarter of the way through his book to address this 
non-issue upon which there is jurisprudential consensus. 

There are at least two problems with Dworkin's propositions. 
First, instrumentalist marxists11 and radically empathetic liberals, 12 

for example, have worried at length about the coercive dimensions 
of law, and so Dworkin's consensual claim is quite simply inaccurate 

9 Law's Empire (1986), 108 [hereinafter Empire]. 
10 ld,1l1. 
1 1 See, for example, certain aspects of Marx's and Engels' analysis of the use 

of penal laws against Catholics in Ireland in Ireland and the Irish Question 
(1971 ), and Lenin's, The State and Revolution (l 976) . 

12 See, for example, Robert Cover, "Violence and the Word" (1986), 95 Yale 
LJ. 1601. 











Vol I I Doubting Donald 205 

Surely, the burden should be the other way. Liberal theory because 
of its acknowledged failure to deal with liberal practice should be 
assumed to be unsalvageable. The responsibility would be on 
liberalism to prove itself amenable. A starting point might be for 
revisionists like Raz to recognize class, race and gender as something 
more than non-issues. 

In the end, it all boils down to an exercise in passing the buck, 
for as Galloway claims, the focus of the critical legal enterprise 
should be on "the defects in the political order rather than in our 
philosophical traditions or theoretical ambitions" (265]. The radical 
- and here I am using it in relation to its Greek etymology, that 
is, "going to the root of' - point is that these traditions and ambitions 
cannot escape their cultural - less euphemistically, class, racial 
and sexual - and historical context, they are a constitutive part 
of the political order. Like Galloway's paper, liberalism as a 
philosophical tradition has become part of the problem, not part 
of the solution.91 

CONCLUSION 

As I stated at the beginning of this essay, I think that Galloway's 
intervention is an important contribution to the jurisprudential 
conversation. I certainly welcome it. However, my reasons for 
appreciating it may not be those which he would expect. First, 
assuming that he is correct that crits are guilty of false representation, 
absence of consideration, reductionism, absence of discrimination 
and an instrumental conception of liberal theory (all of which I 
have denied), it should be clear that he too is guilty of some of 
the same sins. Second, and more interestingly, I welcome Galloway's 
essay because its value, from my perspective, lies not so much in 
what it says but in what it implies. Primarily it is driven by a fear 
that the crits are being too successful, that they have destabilized 
the hegemony of the liberal legal academy, that they have decentred 
the liberal discursive agenda. But this, I think, is an overreaction. 
Critical legal studies, in an ironic sort of way, continues to reaffirm 
the centrality of liberalism because so much of liberalism remains 
at the core of the critical agenda. The only difference is that it 
is no longer portrayed in its best light. In short, crits admit that 
it is dominant ideology. Galloway's essay in retrieval, when viewed 
in this light, is intriguing because it provides a classic case study 
of liberal ideological fideism, that in spite of itself acknowledges 
the poverty of liberal legalism, confirming rather than denying the 
accuracy of the critical position. 

91 There are several other sub-allegations that Galloway makes against the 
crits. I have dealt with what I consider to be the more important ones, 
and I do not wish to burden the reader with a reply to every complaint. 


