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and encourage the citizenry to participate in all the institutions of 
government, to mobilize, make claims, and repudiate the bureaucratic 
denials of institutional appropriateness. Moreover, given that the 
original rationale for the system of checks and balances was for the 
protection of citizens from an overly intrusive state, this legitimate 
concern can be achieved in an alternative way: through his 
reconstructed system of rights.92 

To summarize, through a renovation of the institutions of 
government and by the means of a diversification of functions, 
Unger hopes to jumble up the currently quasi-paralytic nature of 
governmental activity to encourage extended civic participation and 
to counteract the politics of private privilege. Those ambitions 
however - if serious - also require an assault on the citadels of 
economic power. 

c) Empowered democracy and the reorganization of the economy 

True to his anti-necessitarian faith, Unger argues that the 
concept of the market is institutionally indeterminate. That is, he 
argues that the generic idea of a market has no necessary particular 
institutional manifestation, that several different variations of 
exchange relations can all qualify as a market.93 In making this 
claim, Unger seeks to make explicit and direct the connection 
between the constitution and the market to illuminate the nexus 
between politics and economics. Like the state and law, the 
economy is artifactual. 

Unger argues that within liberal democratic society there has 
been a conflation of the abstract concept of the market with an 

to act in accordance with the dictates of the Charter. At the same time, section 33 of the Charter allows for parliamentary or legislative override of certain constitutional rights, infringing what, in traditional American conceptions of the separation of powers, is the preserve of the judicial branch. 
92 See section III.B.2.(d), infra at 675ff. 
93 For example, laissez faire, corporatist, cooperative, and regulatory/distributive exchange relations can all be considered markets, but each envisions very different conceptions of the market. None more accurately captures the essence of a market because the concept of market is, to use Gallie's phrase, "essentially contested." 
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historically specific set of juridico-economic assumptions and 
institutions, what he calls the "consolidated property right." Through 
this concept, Unger attempts to get an angle on the widely held 
belief that property has one essential meaning: that the owner has 
an exclusive, "more or less absolute entitlement to a divisible portion 
of social capital - more or less absolute both in its discretionary use 
and in the chain of voluntary transfers by successive property 
owners."94 

Although Unger recognizes that the virtue of the consolidated 
property right is that it allows for decentralization and therefore the 
possibility of autonomy, he polemicizes vehemently against its 
weaknesses from the perspective of empowered democracy. When 
considered through the desideratum of freedom, the consolidated 
property right is doubly flawed. First, it allows for an unrestrained 
concentration of wealth, thereby enabling a small number of people 
to have disproportionate control over the direction of the economy. 
In a word, it is anti-democratic. Second, it is disempowering in that 
its acceptance of the task-definition/task-execution dichotomy 
tolerates and legitimizes "inequalities of wealth that reduce some 
people to effective economic dependence upon others."95 Nor, 
according to Unger, can these twin concerns be set off against 
traditional economic criteria such as progress. The consolidated 
property right is, within the scheme of Ungerian economics, 
insufficiently efficient, inadequately decentralizing, undersupportive 
of plasticity and innovation, and overly constraining upon "growth
oriented macro-economic policy."96 Thus, though it might be deeply 
entrenched in our collective psyche, the consolidated property right 
uniquely combines privilege, domination, and waste. 

Unger denies the hegemony of this conception of property, 
positing that other variations on the idea of a property right are 
conceivable, workable, and desirable if we really do aspire to a more 
egalitarian society. Unger's favoured alternative is a "disaggregated 
property right": one that allows for conditional and limited 

94 False Necessity, supra, note 3 at 481. 
95 Ibid. at 483. 
96 See section III.B.2.(d), infra at 675ff. 


