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Slightly more problematic is the next sentence-"That, to me, indi­
cates a state of mind right there that is questionable. "33-because it is not 
clear what the "that" refers to, nor what she means by "a state of mind". 
As I read this sentence, it only makes sense in the context of the Crown 's 
contention that there could be no possible reason why the police officer 
would misrepresent the situation. Judge Sparks's point appears to be that 
in a racially stratified society there are indications that police officers are 
not always credible or neutral, and that this reality is part of a background 
knowledge that a judge should not ignore. 

The next sentence continues to complicate the picture because, in 
apparent contradiction to what she had said three lines previously, Judge 
Sparks explicitly states that "probably . . .  [the] young police officer . . .  
overreacted. "34 She supports this determination of fact by expressly 
accepting the evidence of the accused that "he was told to shut up or he 
would be under arrest."35 However, the following statement-"that 
seems to be in keeping with the prevalent attitude of the day. "36-may be 
unclear. Once again the antecedent to which the "that" refers is ambigu­
ous: it could mean that Judge Sparks believes that most people would 
believe that a police officer might tell a Black youth to shut up or face 
arrest; or, it could mean that the police officer's aggressive response to 
R.D.S. was an articulation of a common racially prejudiced attitude in 
Canada towards Black youths. Either way, the comment seems to suggest 
that police officers may be racially influenced in their attitudes towards, 
and conduct in relation to, "non-whites". 

To summarize, as I interpret her decision Judge Sparks seems to have 
said two things: first, that sometimes police officers may mislead the 
court, and secondly, that sometimes White police officers are racially 
influenced in their interactions with Black citizens. 

Glube C.J.'s appeal decision was also delivered orally. Like Sparks 
J. 's decision, it is inelegant, and somewhat unclear at certain key points. 
This is unfortunate given the importance of the issues. In particular, one 
sentence needs to be highlighted-"There is no evidence before the trial 
court _as to 'the prevalent attitude of the day' or otherwise the remarks 
relating to the police."37-because, though crucial, it is ambiguous. 

33. Ibid. 
34. Ibid. My colleague. Professor Pothier. has suggested that the statements may not be quite 

as contradictory as I suggest. She argues that in the first reference, Sparks J. is indicating that 

she cannot say for sure that the pol ice officer overreacted, and that in the second reference she 
is simply indicating that he probably did. 

35. Ibid. 
36. Ibid. 
37. R.D.S. #4, supra note 23 al 10. 
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Clearly the gist of the claim is that because no evidence was tendered at 
trial about prevalent attitudes or public opinion then a judge should not 
conjecture as to those matters. This, as we shall see in Part V, is debatable. 
But the point of Glube C.J. 's "or otherwise the remarks" reference is 
unclear. My sense is that Glube CJ. is referring to Judge Sparks's 
suggestion that police officers may overreact when dealing with "non­
white" groups. Glube CJ. 's purpose, I think, is to indicate that the judicial 
articulation of such a viewpoint gives rise to a reasonable apprehension 
of bias because the judge can be perceived as either being hostile to 
(White) police officers, or favouring of "non-whites", or both. For Glube 
CJ. this is enough. Consequently, no further analysis is required and the 
only remedy is to order a new trial. 

To be clear, although Glube CJ. never explicitly states that her finding 
of an apprehension of bias is related to race there can be little doubt that 
this is the case. Racial bias, both actual and apparent, was vigorously 
argued by the Crown lawyer and Glube CJ. 's own decision, as we have 
seen, primarily focussed on Sparks J. 's remarks which clearly factored in 
the issue of race. 

Having attempted to clarify what was said by both Judge Sparks and 
Chief Justice Glube, I can now provide an interpretation of the signifi­
cance of these statements. As a preliminary step it will be helpful to locate 
this case in the context of the common law of judicial bias. 

III . The Law of Judicial Bias 

The law of judicial bias in Canada is both indeterminate and underdevel­
oped. For the purpose of this comment several points may be worth 
noting. First, conventionally there are said to be two possible grounds for 
a claim of judicial bias: (a) real or actual bias; or (b) situations giving rise 
to "a reasonable apprehension of bias".38 Second, a determination of 
whether actual or apprehended bias exists will depend upon the facts of 
each case. 39 Third, actual bias is very rarely argued40 and almost never 
succeeds, therefore the vast majority of cases deal with the issue of 
"reasonable apprehension of bias".41 

38. R.M. Sedge wick Jr., "Disqualification on the Ground of Bias as Applied to Administra­
tive Tribunals'" ( 1945) 23 Can. Bar Rev. 453. 
39. Pearlman, supra note 26 at 88_5; Ruffo v. Counseil de la Magistrature (1 992), 98 D.L.R. 
( 4th) 176 at 1 82 (Que. C.A.), leave to appeal granted 4 February 1993, { 1993 J I S.C.R. ix. 
40. But see R. v. Zundel (No. 2). s11pra note 8. 
4 1 .  See e.g. R. v. Bertram. I 19891 O.J. No. 2123 (H.C.J.) (QL); R. v. lacombe, [ 1986) O.J. 
No. 328 (S.C.) (QL). 


