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Articles

Philippe Kirsch* The 1988 ICAO and IMO
Conferences:
An International Consensus
Against Terrorism

I Introduction

In February and March 1988, two diplomatic conferences were
convened under the auspices of the International Civil Aviation
Organization (hereinafter referred to as “ICAO™) and the International
Maritime Organization (hereinafter referred to as “IMO™) respectively,
to develop new instruments aimed at preventing and punishing terrorist
acts not covered by previous conventions. On 21 February, the ICAO
Conference adopted by consensus the Protocol for the Suppression of
Unlawful Acts of Violence at Airports Serving International Civil
Aviation, Supplementary to the Convention for the Suppression of
Unlawful Acts against the Safety of Civil Aviation, Done at Montreal on
23 September 1971 (hereinafter referred to as “ICAO Protocol™). Forty-
seven States signed the Protocol on the day it was opened for signature,
or almost two-thirds of those which signed the Final Act.! On 9 March,
the IMO Conference adopted, also by consensus, the Convention for the
Suppression of Unlawful acts Against the Safety of Maritime Navigation
(hereinafter referred to as “IMO Convention™)? and the Protocol for the
Suppression of Unlawful Acts Against the Safety of Fixed Platforms

*Q.C., Member of the Quebec Bar, Minister and Deputy Permanent Representative of Canada
to the United Nations. Mr. Kirsch was previously Director of the Legal Operations Division
in the Department of External Affairs. In addition to representing Canada at the ICAO and
IMO Conferences, he served as President of the former and Chairman of the Committee of the
Whole of the latter.

In the preparation of this article, the author gratefully acknowledges the assistance of Paul
Fauteux and David Sproule of the Legal Operations Division in the Department of External
Affairs.

1. Final Act of the International Conference on Air Law held under the auspices of the
International Civil Aviation Organization in February 1988, Montreal, 24 February 1988. As
between the parties to the Protocol the Montreal Convention and Protocol are to be read and
integrated together as one single instrument. The Protocol simply adds to the Convention a
new offence, a consequential ground for jurisdiction, preambular and final clauses. For the rest,
the provisions of the Montreal Convention apply. See Report on the International Conference
on Air Law held at Montreal from 9 to 24 February 1988, in ICAO Doc. C-WP/8573 of 25
February 1988, para. 3.1. At the time of writing, no final report had been issued on the work
of the Conference. ‘

2. IMO Doc. SUA/CONE/15 of 10 March 1988.



6 The Dalhousie Law Journal

Located on the Continental Shelf (hereinafter referred to as “IMO
Protocol”)3. The next day, 23 States signed the Convention and all but
two land-locked States among them also signed the Protocol.* These
were the first anti-terrorist instruments to be adopted since the 1979
International Convention Against the Taking of Hostages.

The ICAO and IMO Conferences were the result of initiatives taken
by Canada and by Austria, Egypt and Italy, respectively, following a
series of tragic events in late 1985. The best remembered is probably the
seizure by four Palestinian terrorists of the Italian liner Achille Lauro in
international waters off the coast of Egypt on 8 October 198S. In the
course of that incident Leon Klinghoffer, an American national, was
killed. The terrorists surrendered to a representative of the Palestine
Liberation Organization (hereinafter referred to as “PLO”) in Egypt,
apparently on the understanding that the PLO would put them on trial.
On 10 October, however, United States Navy fighter planes intercepted
an Egyptian commercial airliner carrying the terrorists over the high seas
and forced it to land in Sicily where they were taken into custody by the
Italian authorities.6

Two months later, on 27 December 1985, Palestinian terrorists opened
fire with machine guns and hand grenades on passengers in front of the
El Al ticket counter at Rome’s Fiumicino airport. The Italian police and
Israeli security guards answered the terrorists’ fire. In three minutes, 15
people, including three of the terrorists, were killed and 77 wounded. The
fourth terrorist was captured. At approximately the same time, at
Vienna’s Schwechat airport, three Palestinian terrorists similarly opened
fire at passengers checking in for the El Al flight to Tel Aviv. Two
passengers were killed and 39 wounded. One terrorist was killed, the
others were taken into custody.’

3. IMO Doc. SUA/CONF/16/Rev. 1 of 10 March 1988.

4. Final Act of the International Conference on the Suppression of Unlawful Acts against the
Safety of Maritime Navigation, IMO Doc. SUA/CONF/WP. 2 of 9 March 1988. At the time
of writing, no final report had been issued on the work of the Conference.

5. International Convention Against the Taking of Hostages, done at New York, 18 December
1979, entered into force for Canada 3 January 1986, British Treaty Series 1983 No. 81
(hereinafter referred to as “Hostage-Taking Convention™), annexed to United Nations General
Assembly (hereinafter referred to as “UNGA”) Res. 34/46, 34 U.N. GAOR, Supp. (No. 46)
245, UN. Doc. A/34/46 (1979). See Robert Rosenstock “International Convention Against
the Taking of Hostages: Another International Community Step Against Terrorism™ (1980), 11
Denver Journal of International Law and Policy 169.

6. See Jordan J. Paust, “Extradition and United States Prosecution of the Achille Lauro
Hostage Takers: Navigating the Hazards” (1987), 20 Vanderbilt Journal of Transnational Law
235. While particularly spectacular, the Achille Lauro was not an isolated incident. Seg, e.g.,
Samuel Pyealt Menefee, “Maritime Terror in Europe and the Mediterranean™ (1988), 12
Marine Policy 143.

7. For a fuller discussion of the Rome and Vienna airport attacks and international reaction
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These incidents understandably shocked the public. They also
demonstrated that the existing network of anti-terrorist instruments was
incomplete, since none of those situations was covered. The three
conventions previously adopted by ICAO all applied to acts committed
on board or against aircraft, not at or against airports. Some of the acts
committed in the course of the Achille Lauro incident were covered by
the Hostage-Taking Convention, but these did not include, for example,
the seizure of a ship or the killing of passengers in the course of such an
incident.

Existing anti-terrorism instruments provided, however, valuable
models.8 With the exception of the Tokyo Convention on Offences and
Certain Other Acts Committed on Board Aircraft?, all these instruments
are based on the “extradite or prosecute” principle and create
international offences with broad grounds for jurisdiction, with some
variations. Their common purpose is to eliminate safe havens and thus
ensure that the perpetrator of a terrorist act cannot escape punishment by
fleeing the country in which the act was committed.!? In addition, certain
analogies were obvious. The Hague Convention for the Suppression of

thereto see Keesing’s Contemporary Archives: Record of World Events (1986) XXXII pp.
34260-34264. Many more violent incidents have occurred at airports and potentially
endangered their safety. See “Complete List of Incidents Summarized from FAA Reports
1973-1985”, ICAO Doc. LC/SC-VIA/WP/3, Addendum, of 17 December 1986.

8. This article refers only to multilateral instruments of potentially universal application. On
November 10, 1976 the Committee of Ministers of the Council of Europe adopted the
European Convention on the Suppression of Terrorism. (European Treaty Series, No. 90
(1977)). For a study of the convention see, for example, Ghislaine Fraysse-Druesne, “La
Convention européenne pour la répression du terrorisme” (1978), 82 Revue Générale de Droit
International Public 970; Mark B. Baker, “The Western European Legal Responses to
Terrorism” (1987), XIII Brooklyn Journal of International Law 1; and Tamas Lovassy,
“Collective Western Legal Efforts Concerning the Suppression of Terrorism” (1979), 3
Comparative Law Yearbook 151. The first concerted efforts at international control of
terrorism were made in response to increased terrorist activity following World War I and led
to the Convention for the Prevention and Punishment of Terrorism concluded in Geneva under
the auspices of the League of Nations on 16 November 1937 (League of Nations Doc. C.546
(1) M.3353 (1). 1937 V.) This convention never came into force. The International Law
Commission inlcuded a provision on terrorism ia its draft Code of Offences against the Peace
and Security of Mankind in 1954 but consideration of the draft Code was suspended until
1982 and is unlikely to be completed in the near future.

9. Done 14 September 1963, entered into force for Canada 5 February 1970, Canada Treaty
Series (C.T.S.) 1970 No. 5 (hereinafter referred to as “Tokyo Convention™).

10. In addition to anti-terrorist instruments referred to in this article, this principle was applied
in the Convention on the Protection of Nuclear Materials, done 3 March 1980, entered into
force for Canada 21 March 1987, 18 ILM 1419, the Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, done 10 December 1984, entered
into force for Canada 24 July 1987, 24 ILM 535 and the United Nations Convention Against
Tllicit Traffic in Narcotic Drugs and Psychotropic Substances, done 19 December 1988, U.N.
Doc. E/CONEF. 82/15 of 19 December 1988.
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the Unlawful Seizure of Aircraft!! and the Montreal Convention for the
Suppression of Unlawful Acts Against the Safety of Civil Aviation!? both
applied to situations that were comparable to those in which a ship might
find itself. The offences against aircraft described in the Montreal
Convention could be adapted, to some extent, to offences against
airports. Even the Tokyo Convention included provisions that could
usefully be drawn upon, for example those relating to the power of the
aircraft commander to disembark an offender, and the related obligations
of the State concerned.!3

The preparatory work for the conferences was remarkably efficient in
comparison to previous exercises of this kind. In September 1986,
Canada formally presented its proposal at the 26th Assembly of ICAO
together with a resolution which was unanimously adopted, calling for
the development of a new legal instrument for the suppression of
unlawful acts of violence at airports serving international civil aviation.!4
A report prepared by a Rapporteur on the subject was considered in
January 1987 by a special sub-committee of the ICAO Legal Committee,
which prepared the text of a draft instrument.’> The ICAO Legal
Committee reviewed this text in April-May 1987 and prepared a
substantially revised draft instrument, which was submitted to the
Montreal Conference and adopted.!6

The IMO process followed a similar path. Immediately after the
Achille Lauro incident, at the suggestion of Austria, Egypt and Italy, the
United Nations General Assembly requested the IMO to study the

11. Done 16 December 1970, entered into force for Canada 24 July 1972, C.T.S. 1972 No.
23 (hereinafter referred to as “Hague Convention™).

12. Done 23 September 1971, entered into force for Canada 26 January 1973, C.TS. 1973
No. 6 (hereinafter referred to as “Montreal Convention™).

13. Tokyo Convention, articles 8-9 and 12-15. Comparable provisions were included in the
IMO Convention, article 8.

14. See the proposal by Canada and other States for the development of a new instrument for
the suppression of unlawful acts of violence at airports serving international civil aviation in
ICAO Doc. A26-WP/41 EX/9 of 14 July 1986, reproduced as Appendix A to ICAO Doc.
LC/SC-VIA-WP/1 of 25 November 1986, and ICAO Assembly resolution A26-4 of 8
October 1986.

15. Report of the Rapporteur on the subject of development of an instrument for the
suppression of unlawful acts of violence at airports serving international civil aviation, [CAO
Doc. LC/SC.VIA-WP/3, reproduced as Appendix C to ICAO Doc. LC/SC-VIA-REPORT
(hereinafter referred to as “Rapporteur Report™) and Report of the Sub-Committee on the
Development of an Instrument for the Suppression of Unlawful Acts of Violence at Airports
Serving International Civil Aviation, Montreal, 20-30 January 1987, ICAO Doc. LC/SC-
VIA-REPORT (hereinafter referred to as “Sub-Committee Report™).

16. Report on the Work of the Legal Committee during its 26th Session, Montreal, 28 April-
13 May 1987, ICAO Doc. 9502-LC/186 (hereinafter referred to as “ICAO Legal Committee
Report™). ICAO efforts were welcomed in UNGA resolution 42/159 of 7 December 1987,
para. 9.
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problem of terrorism about or against ships with a view to making
recommendations on appropriate measures.” At its 57th session in
November 1986, the IMO Council decided to establish an Ad Hoc
Preparatory Committee with the mandate to prepare, on a priority basis,
a convention for the suppression of unlawful acts against the safety of
navigation, using as a basis for its work a draft jointly submitted by the
above three countries.!® The Ad Hoc Preparatory Committee met twice
in 1987 (London, 2-6 March, and Rome, 18-22 May) and prepared a
draft convention and a protocol on the safety of fixed platforms.!® It
reported on its work to the IMO Council at its 58th session in June 1987,
and submitted the draft instruments to the IMO Legal Committee for
comments at an extraordinary session of the Committee in October.20
The next step was the Conference itself, which was held in Rome and
adopted the two instruments referred to above.2!

Essentially, the ICAO Protocol and the IMO Convention and Protocol
cover similar acts, when committed unlawfully and intentionally:
— acts of violence against persons;
— acts involving the destruction of property;
— attempts to commit such offences; and
— complicity in the commission of offences.
They also contain a similar qualifier, Ze. the act must endanger or be
likely to endanger safety: the safety at the airport, the safe navigation of
the ship or the safety of the fixed platform. These instruments are also
based on the same fundamental principle as their predecessors: the
requirement to “extradite or prosecute” an offender.

The purpose of this article is to consider three major aspects of the
instruments adopted in Montreal and Rome in the light of previous anti-

17. UNGA Res. 40/61 of 9 December 1985, para. 13,

18. The draft Convention submitted by the three States mentioned is contained in IMO Doc.
PCUA 1/3 of 3 February 1987. The Council decision was endorsed by the IMO Assembly at
its 15th regular session by resolution A. 633 (15) of 20 November 1987.

19. The decision to prepare a separate protocol on fixed platforms was due to the resistance
of certain States to have that subject dealt with in the Convention. See infra, text
accompanying notes 33 and 34.

20. Ad Hoc Preparatory Committee on the Suppression of Unlawful Acts against the Safety
of Maritime Navigation, Report of the first session, London, 2-6 March 1987, IMO Doc.
PCUA 1/4 of 16 March 1987, and Report of the second session, Rome, 18-22 May 1987,
IMO Doc. PCUA 2/5 of 2 June 1987, as well as International Conference on the Suppression
of Unlawful Acts against the Safety of Maritime Navigation, Comments from the Legal
Comnmittee of the International Maritime Organization (hereinafter referred to as “IMO Legal
Committee Comments”), IMO Doc. SUA/CONF/5 of 26 November 1987. The decision to
establish an ad hoc committee instead of entrusting the IMO Legal Committee with this task
was due to a desire to expedite the process by removing it from routine IMO work. The
initiative was welcomed by the UNGA in its resolution 42/159 of 7 December 1987, para. 10.
21. Supra, notes 2 and 3 and accompanying text.
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terrorist conventions.2 The discussion below will successively deal with
the scope of application of the instruments, the main international
criminal law issues and the relevant political issues.

II. Scope of Application

The object of the Canadian initiative in ICAO was to extend the
“extradite or prosecute” regime already applicable to acts of violence
committed against aircraft to unlawful acts of violence at airports, thus
complementing the Hague-Montreal system. The object of the initiative
taken by Austria, Egypt and Italy in IMO was, on the other hand, to
create a comparable regime applicable at sea, where none had previously
existed. These two situations will be discussed separately.

1. The Airport as Target

The first question that arose in this context at the ICAO Legal Committee
was whether it was necessary to define the expression “airport serving
international civil aviation”, which appears in the definition of the
offence created by the Protocol. During the lengthy debate over this issue
several delegations were of the view that the airports to which the
Protocol would apply should be either defined in the Protocol or
designated by States to the Secretary-General of ICAO. For other
delegations, however, including that of Canada, the expression used was
self-explanatory. Whether or not an airport was “serving international
civil aviation” at the time an offence was committed was a question of
fact that should be left to the courts who would apply the Convention.

As the discussion went on, the difficulties in defining the expression, in
the absence of any precedent to rely on, began to emerge more clearly,
eventually leading to the conclusion that the primary result of such a
definition might well be the creation of restrictions that would
unintentionally exclude certain practical situations from the scope of
application of the Protocol. The designation of such airports, on the other
hand, presented its own problems. It would be difficult to ensure that all

22. Some issues that arose at the Conference will therefore not be discussed here. Among those
are the form of the instruments, a number of classical provisions relating to specific rights and
obligations of States with respect to the exercise of their jurisdiction and to extradition,
settlement of disputes provisions and final clauses. The ICAO Conference also adopted a
resolution calling for State cooperation for preventive measures as required or recommended
under Annex 17 to the Convention on International Civil Aviation, ICAO action in this area
and assistance to States to improve security at their airports. See Final Act, supra, note 1. This
resolution was based on a Soviet proposal originally contained in ICAO Doc. LC/26-WP/4-
5 of 28 April 1987 and submitted to the Conference as a draft article of the Protocol, in ICAO
Daoc. VIA Doc. No. 26 of 9 February 1988. The Soviet proposal was unacceptable in the form
in which it was presented.
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States designate all airports that may from time to time serve
international civil aviation, let alone keep such designations up to date.
Moreover, the power to designate airports would imply the power to
withdraw this designation, thus enabling States to modify the scope of
application of the Protocol at their discretion.

In the end the Legal Committee decided to dispense with both the
definition and the designation of airports serving international civil
aviation, by an indicative vote of 31 against, 18 in favour and four
abstentions.?? This decision was not reopened by the Diplomatic
Conference, and the Legal Committee text on this aspect was maintained
in the final version of the Protocol.2

The conclusion that no definition was required did not, however, solve
the more general issue of the scope of application of the Protocol. While
the issue of definition was primarily technical, various other questions
were raised as to what exactly should be covered at the airport. These
questions reflected a basic conflict, in this area as in many others,
between those who preferred a broad application of the instrument and
those who favoured a more restrictive one. The Rapporteur’s draft text
submitted to the Sub-Committee would have restricted the application of
the instrument to “critical areas” of the airport, ie. those “where
measures necessary in relation to the commencement or completion of an
international journey by air are carried out.”.?> This approach was
opposed by some members of the Sub-Committee who considered that
such an issue should not be separated from the definition of the offence.26
Although mentioned during the Legal Committee’s session,”” the
restrictive approach was not actively pursued and the Protocol applies to
all areas of the airport. It also covers offences that “disrupt the services of
the airport” in addition to those that affect its physical facilities.?8

23. Neither the ICAO Legal Committee nor the Conference ever had a formal vote. Indicative
votes were taken to test the preferences of delegations. Decisions were then taken by consensus,
or deferred in case of difficulties until consensus was possible. The same observation applies to
the IMO exercise.

24. ICAO Legal Committee Report, supra note 16, paras. 4:10-4:14 and 4:39-4:44; Sub-
Committee Report, supra, note 16, paras. 12-12.4. See also the proposals contained in ICAO
Docs. LC/26-WP/4-8 of 30 April 1987 (Venezuela) and LC/26-WP/4-10 of 30 April 1987
(Soviet Union).

25. Special Rapporteur Report, supra, note 15, at 36 and 43. See also Sub-Committee Report,
supra, note 15, para. 9(h) and the proposal contained in ICAO Doc. LC/SC-VIA-WP/11 of
22 January 1987 (Greece).

26. Sub-Committee Report, supra, note 15, paras. 13.2 and 20-21.

27. ICAO Legal Committee Report, supra, note 16, para. 4:8.

28. This inclusion and its formulation were the object of a series of indicative votes. See [CAO
Legal Committee report, supra, note 16, paras. 4:34 (1), 4:71 (3), 4:72 and 4:72, and the
proposal contained in ICAO Doc. VIA Doc. No. 14 of 1 December 1987 (France).
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A different question did, however, arise in the Legal Committee, ie.
whether off-airport facilities (facilities serving the airport but located
outside its perimeter) should be included within the geographical scope of
the Protocol. Speaking on the basis of their national experience, several
delegations stated that attacks against facilities such as power lines, fuel
depots and air traffic control installations that were outside the narrow
perimeter of the airport should be covered by the Protocol. Other
delegations felt that such an extension was unwarranted and could lead
to excesses such as covering downtown ticket offices and shuttle buses.
They consequently wanted to restrict the application of the Protocol to
the airport proper and let offences against off-airport facilities be dealt
with by national law.2?

At the Legal Committee this problem was resolved by a solution of
“constructive ambiguity”: the Protocol would apply to “the facilities of
an airport serving international civil aviation”. Hence those countries that
had unsuccessfully sought an explicit reference to off-airport facilities
could argue that, if such facilities were essential to the operation of the
airport, they were facilities “of” the airport and consequently covered by
the Protocol. While this issue was raised again at the Diplomatic
Conference, it was clear that the ambiguous formulation of the Legal
Committee was the only one that could maintain the consensus that had
been reached. Accordingly, the text remained unchanged.

The last major issue of this kind raised at ICAO was whether “aircraft
not in service” located at the airport should be covered. At the Legal
Committee, the Soviet delegation drew attention to the fact that the
Montreal Convention applied to aircraft “in service”, an expression that
was described by reference to a period commencing with the preflight
preparations of an aircraft and ending 24 hours after landing. The USSR
consequently proposed that the Protocol should apply to “aircraft not in
service located at the airport.”3¢

Although the argument was made that this inclusion was not within
the mandate given by the ICAO Council, which was limited to airports
per se, when put to an indicative vote the Soviet proposal was supported
by 20 delegations against two, with five abstentions, on the understanding
that the Diplomatic Conference would examine the implications of the
inclusion.3! As a result, the scope of application of the ICAO Protocol is

29. ICAO Legal Committee Report, supra, note 16, paras. 4.8 and 4.71-4.73. See also
proposals contained in ICAO Docs LC/26-WP/4-9 of 30 April 1987 and VIA Doc. No. 13
of 1 December 1987 (Australia). ’

30. ICAO Legal Committee Report, supra, note 16, para. 4:34 (2).

31. ICAO Legal Committee Report, supra, note 16, para. 4:71 (2). The implications of this
decision related to the grounds of jurisdiction established by the Protocol. See infra the text
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quite broad, since it applies not only to the airport and its facilities but
also to its services, to aircraft not in service and, probably, to facilities
located outside the airport if an offence against them endangers safety at
the airport itself.32

2. Fixed Platforms and Moving Ships

The first major issue regarding the scope of the IMO Convention arose
as a result of a United States proposal to include offences committed on
fixed platforms. Although France and certain other States that viewed
negatively any attempts to broaden the scope of the Convention opposed
this proposal in principle, an alternative suggestion that would have
allowed for the optional application of the Convention to fixed platforms
received some support. In the end, a compromise was accepted that
involved the preparation of a separate instrument on fixed platforms that
States would have the option of adhering to as long as they were parties
to the Convention.?® The preparation of a Protocol was quietly and
competently coordinated by the United States delegation in informal
consultations, taking account of the progress made on the Convention in
preparing the corresponding provisions of the Protocol. Little public
debate therefore took place on specific provisions of the protocol after the
decision of principle was taken to deal with fixed platforms.3*

The decision to prepare separate instruments in respect of ships and
fixed platforms led to the second issue of concern regarding scope of
application, Ze. the need to avoid gaps in the coverage of these two
instruments. A ship “was therefore defined as any type of vessel not
permanently attached to the seabed. A fixed platform was defined as “an
artificial island, installation or structure permanently attached to the
seabed”. Although some States (Australia and Malaysia in particular)

accompanying notes 53 and 54. The question also arose informally whether the expression
“aircraft not in service” was intended to cover the same aircraft which meet all the criteria for
the Montreal Convention to apply except that they are outside the time frame for being
classified as “in service”, or any aircraft located at an airport serving international civil aviation
except those already covered by the Montreal Convention. However, due to lack of time and
the number of issues to be resolved, these problems were not settled and the Legal Committee
text once again emerged unchanged.

32. A complete picture of the scope of application of the Protocol also requires, however,
consideration of the definition of the offence itself, where certain restrictions were introduced.
See infra, text accompanying notes 44 to 49.

33. IMO Protocol; supra, note 3, first preambular paragraph; IMO Docs. PCUA 1/4 of 16
March 1987, paras. 14 and 22, PCUA 2/2 of 20 March 1987, Annex 2, and PCUA 2/5 of
2 June 1987, paras. 11 and 16-21 and Annex 2.

34. IMO Doc. PCUA 2/5 of 2 June 1987, paras. 150-156. See also the reports of the informal
consultations held during the Conference in IMO Docs. SUA/CONF/CW/WP26 of 4
March 1988, WP.28 of 7 March 1988 and WP.34 of 7 March 1988.
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add governments as potential offenders. It was, however, pointed out that
governments could hardly by prosecuted or extradited.” Kuwait then
made a different proposal specifying that an offender included a person
acting on behalf of a government.”s Eventually, the principle that State
terrorism was as reprehensible as individual terrorism was implicitly
incorporated through a reference in the preamble to the General
Assembly resolution that “unequivocally condemns, as criminal, all acts,
methods and practices of terrorism wherever and by whomever
committed™.7s

Other proposals were also directly influenced by the Gulf war. For
example, as seen earlier, Saudi Arabia, which had suffered attacks in the
Strait of Hormuz, proposed that any of the offences that are committed
against ships navigating in international straits should be covered.”” On
the other hand Iran made a proposal for the addition of offences
involving the obstruction of or interference with international shipping
routes.’® Both proposals were eventually abandoned.

3. Responses to Terrorism and International Law

Response to terrorism in this context means in effect the threat or use of
force. In 1972, when the terrorism item first arose in the UNGA, this was
not an issue. The first instance of an act that triggered this concern was
the 1974 Israeli raid on the Entebbe Airport in Kampala, Uganda, to
liberate Israeli citizens on board a hijacked plane.” This incident caused
the inclusion of “anti-Entebbe” clauses in a 1977 resolution on the safety
of international civil aviation in response to the hijacking of a Lufthansa
airliner and the murder of its pilot® and in the Hostage-Taking
Convention itself. The latter provision reads as follows:

Nothing in this convention shall be construed as justifying the violation of
the territorial integrity or political independence of a State in
contravention of the Charter of the United Nations.8!

74. IMO Docs SUA/CONF/CW/WP. 14 of 3 March 1988 (Saudi Arabia) and WP. 33 of
7 March 1988 (Nicaragua). See also the third Terrorism Report, supra, note 62, paras. 26-27.
75. IMO Docs PCUA 2/4 of May 1987 and SUA/CONF/12 of 17 February 1988. See
discussion in IMO Doc. PCUA 2/5 of 2 June 1987, paras. 65-68.

76. IMO Convention, supra, note 2, 8th preambular paragraph. Emphasis added.

77. IMO Doc. SUA/CONF/CW/WP. 14 of 3 March 1988, Article 3(1)(e). Supra, text
accompanying notes 37 and 38.

78. IMO Doc. SUA/CONF/CW/WP. 3 of 1 March 1988, Article 3(1).

79. Murphy, supra, note 60, at 186-190. See debates of the UN Security Council on the
Entebbe incident, S/PV.1939 to 1943, 9 to 14 July 1976, and draft resolutions S/12138 and
S/12139 of 12 July 1976.

80. UNGA Res. 32/8 of 3 November 1977, para. 2.

81. Hostage-Taking Convention, supra, note 5, Article 14.
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The issue was raised in the IMO exercise, which came after the United
States raid on Tripoli and Benghazi®2 and after the US interception of the
Egyptian airliner in the Achille Lauro case. The Soviet Union made a
proposal at the first session of the Preparatory Committee which would
have recognized “the necessity of strict compliance with generally
recognized principles and rules of international law of any methods of
combatting unlawful acts against the safety of maritime navigation and
the inadmissibility of the illegal actions of States undertaken under the
pretext of combatting such acts”.?3 An agreement was eventually reached
to retain part of this preambular paragraph but delete the last half on the

inadmissibility of illegal actions which sounded accusatory.84.

V. Conclusions: Success and Prospects

The ICAO and IMO Conferences have clearly been successful in meeting
their objectives. The three resulting instruments extend established
principles and mechanisms of anti-terrorist conventions to new situations,
and represent a further consolidation of these principles, including the
“extradite or prosecute” rule, to the effect that there should be no safe
haven for terrorists. In relative terms, the conditions surrounding their
adoption were also particularly positive. Unlike the Tokyo, Hague and
Montreal Conventions, the new instruments were adopted by consensus.
Unlike the Conventions on the Protection of Diplomats and on Hostage-
Taking, this consensus was reached without any State having to pay a
high price, ie. to accept controversial provisions. These factors, and the
number of early signatures received, augur well for the acceptability of
the new Convention and Protocols and their prospects for the future.

It is indeed remarkable, considering the number and sensitivity of the
political issues that were or could have been raised at these two
conferences, that all of them could be resolved relatively easily. This
observation stands in sharp contrast with events at previous, similar
conferences and reflects a significant evolution in the attitude of States
towards terrorism since the late seventies.?5

82. For a discussion see debates of the UN Security Council on US raids on Tripoli and
Benghazi, UN Docs. S/PV.2671 to 2683, 31 March to 24 April 1986, and draft resolutions S/
17954 of 31 March 1986 and S/18016/Rev. 1 of 21 April 1986.

83. IMO Doc. PCUA 1/WP. 17 of S March 1987.

84. IMO Convention, supra, note 2, 14th preambular para.

85. The culmination of this positive process was the previously mentioned unanimous
adoption of UNGA resolution 40/61 of 9 December 1985 which contained an unequivocal
condemnation of terrorism, wherever and by whomever committed (supra, note 62). Despite
the politicaily motivated negative votes of Israel and the United States, UNGA resolution 42/
159 of 7 December 1987 still reflects the same trend. It is to be hoped that the lack of
consensus in 1987 does not signal the beginning of a return to confrontation between
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Of course, while the signing of conventions and protocols marks the
end of negotiations, it also signals the beginning of an equally important
phase in the international law-making process, that of getting States to
bind themselves to abide by the obligations they provide. Having been
the initiator of the ICAO Protocol and having played a prominent role in
the negotiation of the IMO Convention and Protocol, Canada intends to
ratify them as soon as possible. To this end, work is currently underway
in the Department of Justice to ascertain what legislative changes,
particularly with respect to the Criminal Code, will be necessary to
enable Canada to comply with the provisions of these three instruments.
For instance, Canadian criminal jurisdiction does not currently extend to
platforms located on the continental shelf, nor is it generally exercised
solely on the basis of the nationality of the alleged offender. Similar work
is proceeding in a number of countries and the first instruments of
ratification should therefore be submitted in the coming months.

This is not to say, however, that efforts to develop similar instruments
in the future would necessarily be equally successful. For one, the
development of international instruments bearing on such a sensitive
subject as terrorism depends on many variables, including the forum,36
the actors,?” coordination among delegations of the same governments®
and, of course, largely unpredictable political circumstances.®® For

traditional adversaries in this area. Such confrontation would not reflect the current attitude of
States towards terrorism but may be difficult to control if the tendency to resort to political
escalation — a frequent result of frustrations due to initial uncompromising positions by certain
States — is not resisted.

86. In the United Nations system ICAO appears to be less influenced by the Political
environment than other fora. The UNGA itself, on the other hand, is where the chances of an
important objective being derailed because of unfavourable political circumstances are the
highest.

87. For example, the question of restricting extradition in circumstances which might be
detrimental to the alleged offender (supra, text accompanying note 58) became an important
issue at the IMO Conference because its main promoter, the representative of Jordan,
happened to be the inventor of Article 9 of the Hostage-Taking Convention. In his absence the
matter had not even been raised by Arab States during the work of the 4d Hoc Preparatory
Committee,

88. The same criminal law issues, unrelated to air law or maritime law, were sometimes settled
entirely differently in ICAO and IMO for no other apparent reason than the preferences or
persuasive powers of delegations in the partitular forum (or of the officials at home issuing
instructions). For example, the placement of bombs or other dangerous devices was included
as a separate offence by the IMO Ad Hoc Preparatory Committee, by a vote of 19 in favour,
four against and 15 abstentions, while it was rejected by the working group of the ICAO Legal
Committee, by a vote of 7-18-2 (on the grounds that this was only an attempt). Similarly, a
“threat” was accepted in IMO as a separate offence by a vote of 30-3-7, but was rejected in
ICAO by a vote of 5-18-3. See ICAO Legal Committee Report, supra, note 16, para. 4.33 and
IMO Doc. PCUA 2/5 of 2 June 1987, para. 78.

89. As indicated earlier, the IMO exercise was influenced by the Gulf War and, more
generally, by the long-standing Middle East conflict.
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another, it is unclear whether the approach that has prevailed over the
last quarter century, consisting of identifying certain acts in a particular
context which are characteristic of the terrorist modus operandi and
making them international crimes, generally without any mention of the
words “terrorist” or “terrorism”, can still be usefully pursued.”® Anti-
terrorist instruments dealing with civil aviation, maritime navigation,
diplomats, hostages and nuclear materials, have now been successfully
concluded. Uncertainties as to what to do next is illustrated by the
General Assembly’s vaguely worded request to the Universal Postal
Union and the World Tourism Organization, to see if there is anything
within their field of endeavour that can usefully be done to contribute to
the fight against terrorism.?! Other terrorist acts have not yet been
addressed, such as the placing of bombs in public gathering places other
than airports, such as train stations, cafés and places of worship.
However, it would be difficult to deal with such situations without
coming close to negotiating a general anti-terrorism convention, the
political acceptability of which remains doubtful.2

The very effectiveness of such multilateral anti-terrorist conventions
has also been questioned.?? To understand their impact, however, it is not
sufficient or even possible to examine the implementation of each
instrument one by one. A longer-term and broader perspective is
required. From a criminal law point of view, the situation prevailing
before the Tokyo Convention was very difficult in cases of crimes other

90. A notable exception to the practice of not mentioning the words “terrorist” or “terrorism”
is the Hostage-Taking Convention, supra, note 5, the 5th preambular paragraph of which reads
as follows: “Being convinced that it is urgently necessary to develop international cooperation
between States in devising and adopting effective measures for the prevention, prosecution and
punishment of all acts of taking of hostages as manifestations of international terrorism”. The
IMO Convention followed this precedent in its 4th preambular paragraph: “Considering that
unlawful acts against the safety of maritime navigation jeopardize the safety of persons and
property, seriously affect the operation of maritime services, and undermine the confidence of
the peoples of the world in the safety of maritime navigation”. As noted previously (supra, note
65), delegations at the ICAO Conference decided not to make an explicit reference to terrorism
in the Protocol.

91. UNGA resolution 42/159 of 7 December 1987, para 11.

92. Such as the US draft of 1972, supra, note 61.

93. The contribution of such instruments is of course limited by the type of procedures they
can use (eg. the extradite or prosecute principle and optional third-party settlement
mechanisms), by the number of parties to the agreement and by the time required for it to enter
into force. See, e.g, Kerry Ann Gurovitsch, “Legal Obstacles to Combatting International
State-Sponsored Terrorism” (1987), 10 Houston Journal of International Law 159; John E
Murphy, “Punishing International Terrorists, the Legal Framework for Policy Initiatives”
(Totowa, New Jersey: Rowman Allanheld Pub., 1985) at 10-11, and “Multilateralism and
Terrorism™ (1986), 25 Columbia Journal of Transnational Law 34, 43-45; and Franz W.
Paasche, “The Use of Force in Combatting Terrorism” (1987), 25 Columbia Journal of
International Law 377.
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than piracy committed outside the territory of a State. Common Law and
Civil Law States had different approaches to the exercise of jurisdiction
and conditions for extradition varied considerably. The emergence of
anti-terrorist conventions contributed to the creation of more uniform
approaches to these problems. At the same time, an increasing number of
offences have been recognized as justifying the establishment of universal
jurisdiction so that safe havens are harder to find. The existing
instruments are not perfect but if they are applied in good faith they
should achieve their objective. The Hague and Montreal Conventions, in
particular, have received exceptionally broad-based support in the
international community.

In respect of implementation of, and compliance with, the relevant
obligations, what is important is to determine whether offenders are in
effect extradited or prosecuted. Domestic legislation coupled with
bilateral extradition treaties may well be based on multilateral
instruments, or on an international understanding resulting from their
negotiation, without these instruments or understandings being
specifically invoked, let alone publicized. In any event, the record appears
uneven. In a number of cases offenders have been punished, in other
cases they have not.* In this area like in many others, international legal
rules cannot and should not be expected to provide a final resolution of
fundamental political problems. These have to be addresssed on their
merits. Also, legal rules cannot be seen in isolation from a number of
other measures. Active international cooperation (exchange of
information, efc.) in preventing incidents and punishing offenders,
effective domestic legislation, measures to improve physical security at
airports and on board ships and aircraft, and diplomatic representations

94. Various methods have been tried to encourage States to comply with their international
obligations in this respect. See Geoffrey Levitt, “International Counterterrorism Cooperation:
The Summit Seven and Air Terrorism™ (1987), 209 Vanderbilt Journal of International Law
259; Kenneth W. Abbott, “Economic Sanctions and International Terrorism” (1987), 20
Vanderbilt Journal of International Law 289; Murphy supra, note 93 at 49-53; Mark E.
Fingerman, “Skyjacking and The Bonn Declaration of 1978: Sanctions Applicable to
Recalcitrant Nations” (1980), 10 California Western International Law Journal 123. Measures
of self-help have also been taken to correct offences in progress, and force has been used in
retaliation for terrorist acts or in order to bring offenders to justice. Neither approach has so
far proven to be particularly effective and the second has raised very serious questions as to its
compatibility with existing international law, as well as its wisdom. For a concise summary of
legal issues concerning humanitarian intervention and use of force in cases of terrorist acts, see
the Report of the Committee on Use of Force in Relations among States, Proceedings and
Committee Reports of the American Branch of the International Law Association 1985-86
(ed. Theodore Giuttari — 685 3rd Ave. N.Y,, N.Y. 10017) at 199-201. See also Mark B.
Baker, “Terrorism and the Inherent Right of Self-Defence” (A Call to Amend Article 51 of the
United Nations Charter (1987), 10 Houston Journal of International Law 25. Murphy, supra,
note 93 at 80-88.
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when incidents occur, including the use of institutional machinery such as
the Security Council, the UNGA and ICAO, are obvious examples. As
long as there continue to be coordinated efforts to achieve effective
measures against terrorism, and general agreement that it is reprehensible
whatever the authors and circumstances, there is reason for hope that the
problem can be controlled. The consensus adoption of three new anti-
terrorist instruments in Montreal and Rome is encouraging in this regard.



