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Rule of Law in a State of Emergency

International Commission of Jurists and the International Law
Association. Mr. Subrata Roy Chowdhury's book is a scholarly and
exhaustive exegesis on the Paris Minimum Standards of Human Rights
Norms in a State of Emergency of the International Law Association,
with ample reference to other studies such as those undertaken by the
International Commission of Jurists. It is without any doubt an important
and useful book which should be part of any library collection on the
world law of human rights.

The book is, however, marred by one highly controversial position
taken by the author. He writes on page 15 that emergency situations may
be envisaged in three different situations. Broadly speaking, he asserts,
emergency situations may be envisaged in situations resulting from: (a) a
serious political crisis (armed conflict and internal disorder); (b) force
majeure (disasters of various kinds); or (c) particular economic
circumstances, notably those relating to underdevelopment.

He then, strangely enough, goes on to write that while the travaux
priparatoires cover the first two situations, they do not mention the third,
namely, underdevelopment. The reason for this is very simple. Neither
the United Nations Human Rights Commission nor the General
Assembly - and the writer of this review was an active participant at
both - intended public emergencies to include underdevelopment. If
Mr. Chowdhury were correct, the Covenant on Civil and Political Rights
would have little meaning for many so-called developing countries which
are still in a more or less permanent state of underdevelopment.

John P. Humphrey
Faculty of Law
McGill University.
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J. Patrick Boyer, Local Elections in Canada, Toronto: Butterworths,
1988, pp 581.

This book is the fifth in a series by the same author, and the same
publisher, on Canadian Election Law. The previous books (with their
sub-titles) are as follows: Political Rights (The Legal Framework of
Elections in Canada); Lawmaking by the People (Referendums and
Plebiscites in Canada); Money and Message (The Law Governing
Election Financing, Advertising, Broadcasting and Campaigning in
Canada); and, Election Law in Canada (The Law and Procedure of
Federal, Provincial and Territorial Elections (two volumes)). The present
book is sub-titled "The Law Governing Elections of Municipal Councils,
School Boards and Other Local Authorities". The sub-title is a fair
representation of its contents.

Chapter One, described as "An Overview" of "Democracy and Local
Elections in Canada", is a good introduction. One feels that the author
himself is present, whereas in successive chapters it is the statutes behind
the text that shape much of what is said. Apart from Chapter One, the
text basically is a paraphrase of legislation in narrative form. It is a good
deal more readable to someone who is not experienced in the study of
statutes or who does not have a need for the exact language of the
statutes, by-laws ("by" is Anglo-Saxon for "town": the author is dealing
with a mighty long tradition, going back to the involvement of the
medieval merchant guilds in local government and the Renaissance rise
of the commercial corporation), and regulations. A lawyer who has a
client behind him will want access to the original legal materials, but I
can see the book serving to give him or her a quick fix on a subject that
may not be at the forefront of her or his mind.

Beyond that, I should think the book will be useful to the "actors" in
municipal-local government: politicians, bureaucrats, concerned citizens
who find themselves involved in the "body language" of local politics,
and trade union officers who must get as tired of reading statutes as they
do collective agreements and union constitutions and municipal by-laws.

Although the text instantly addresses the limited subject of elections,
leaving the dynamics of local politics perhaps to another book or other
authors, one is reminded of distinctive characteristics of local affairs.
Municipalities do not have a protected constitutional base, being
dependent for their lives on provincial legislation. Local elections tend to
be biennial, giving little breathing space to the politician. The politician
is much more accessible to the citizen, in the tradition of the New
England Town Meeting (peace be to the United Empire Loyalists), both
formally, through council and committee meetings, and informally,
through visits and phone calls and headlines and letters to the editor. And
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the trade-offs in choices are palpable and immediate: road repairs,
negotiated wage rates, Expo or Olympics, and taxes. One is reminded
also of the separation of (and linkage between) municipal politics and
primary-secondary education, the latter with a long Canadian tradition of
being embedded in the "grass roots" through elections, boards,
committees, and parent-teacher associations and wire fences (to separate
Catholic, Protestant, Separate, Public, Private, Hebrew, Non-conformist
("hedge-row") children from their own kind in their own generation),
and school teacher collective bargaining. And one must recognize the
difference between the poly-centric mega-cities (the "Greater" cities) of
Montreal, Toronto and Vancouver and those that still project a "home-
town" image of one-ness. (I was born in Saskatoon, and in my
imagination I still know what that means: Nutana, and the end of the
street-car line.)

Further, although some politicians use local government as a spring-
board to provincial and federal politics, most stay close to the hurly-burly
of local politics, and land development.

The author, a native of Manitoba, a graduate of Carleton University
and the University of Toronto Law School, is listed as chairman of the
Northern Institute for Public Policy Research, Secretary to the Empire
Club of Canada, and member of the Writers' Union of Canada. He is the
sitting Progressive-Conservative Member of Parliament for Etobicoke-
Lakeshore, having won the seat in 1984 and having retained it in 1988.

A.W.R. Carrothers
Professor of Law Emeritus, University of Ottawa;
Honorary Professor of Law, University of Calgary;
Founding President, Institute for Research on Public Policy.
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Johannes G.C. van Aggelen, Le r6le organisations internationals dans la
protection du droit d la vie. Brussels: E. Story-Scientia, 6ditions juridiques
et fiscales, 1986, ix + 104 pp.

The emerging role of international and regional organizations toward the
realistic protection of the right to life (along with closely related
guarantees) constitutes the scope of the scholarly treatise, which is an
outgrowth of the author's participation at the Research Center of the
Hague Academy of International Law. Precisely Johannes van Aggelen
of the Center for Human Rights, United Nations Office at Geneva, is one
of the rising scholars of the coming generation of human rights lawyers.
Indeed, his work in such closely related fields as humanitarian law, the
Arab-Israeli conflict, the right to an adequate food supply and supporting
medical care, environmental protection, the impact of science and
technology on law, the law of outer space, plus the practice of the
Netherlands Government in international law and relations attest to the
range of his high level of competency.1 In fact, this wide range of research
is clearly reflected in his approach to the protection of human life.
Whereas the participants at the Center for Research in International Law
and Relations are required to prepare an in-depth article or chapter in a
volume,2 van Aggelen prepared his own full-length book that will
become the standard work, with regard to the future role of multinational
organizations. Most authors (including this reviewer 3) place their
emphasis on the injured individual or racial group that has become the
direct target of discrimination, which in turn oftentimes leads to physical
destruction.

While the book does not intend to offer a complete expos6 or
evaluation of all ramifications of the degree of protection afforded by
those international organizations that have been selected for analysis
in terms of four selected premises, as will be shown below - the
distinguished author clearly presents a penetrating analysis of these
designated points of departure. In short, the book under review presents
a clearly defined analysis of the rights of individuals and groups,
especially as beneficiaries of the experiments, and resulting legal

1. E.g., J. van Aggelen, "Decolonization: Dutch Territories", - Encyclopedia of Public
International Law - (to be published).
2. E.g., W. Gormley, "The Elimination of Child Labour and the Protection of Young Workers
by Means of International Human Rights Conventions", in: New Directions in International
Law 413-46 (R. Gutierrez Girardot, M. Sarin eds 1982); and Gormley, "The Codification of
Pacta Sunt Servanda by the International Law Commission: The Preservation of Classical
Norms of Moral Force and Good Faith" (1970), 14 St. Louis U. U. 367.
3. E.g., W. Gormley, The Procedural Status of the Individual before International and
Supranational Tribunals (1966).
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standards, of organizations. These topics selected for examination have
been intensively studied and researched. Accordingly, a major
contribution to human rights literature has been produced.

Chapter 1, Preliminary Observations, establishes the foundation for the
author's inquiry, in that his definition of the right to life moves beyond
the mere physical survival of mankind, i.e. "droit A la survie." Though in
no sense derogating the indispensable nature of the continued physical
survival of mankind, he contends, and quite correctly, that the "right to
life" encompasses not only civil and politcal rights but, simultaneously,
economic, social and cultural guarantees. The effect of this merging of
existing human rights provisions from customary and codified public
international law is that the newer concept of the "right to living" arises
as the contemporary standard, which also includes both the physical and
mental well-being of the human person. Indeed, the quality of life
becomes the focus of his inquiry. The next step is to determine those
conditions, pursuant to which the droit d la vie can be realized under the
present political climate.

The author's approach becomes controversial in that he clearly moves
beyond the strict confines of public international law, in order to consider
the framework in which the "right of life" must function. Numerous
factors determine the application of human rights norms, especially at the
regional level, as multinational institutions seek to give effect to the goals
of human rights protection.

Four main areas, encompassing the social and political context within
which multinational institutions must function, along with the degree of
legal competence possessed by these organizations, have been chosen as
points of departure for the following examination. These "facteurs
determinants" provide the structural limits, namely the framework of the
inquiry and the focus of the study.

I. La culture.

Human rights must evolve and subsequently be implemented within
specific societies. These norms must function within the scope of
numerous other cultures, as universal rights are promulgated that are
deemed to be jus cogens. 4 Even though the right to life is clearly within
the orbit ofjus cogens and is a right erga omnes that must be respected
by all sovereign states, the impact of differing cultures must not be
minimized. An illustration would be the treatment - and the legal status

4. W. Gormley, "The Right to Life and the Rule of Non-Derogability: Peremptory Norms of
Jus Cogens", in: The Right to Life in International Law 120-59 (B. Ramcharan ed. 1985).
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- of women and children within a given social order. Sexual
discrimination, accompanied by racial hatred, is ever present as a form of
governmental policy, in most countries. Accordingly, such discrimination
becomes the focus of experiments on the part of international
organizations in their attempts to promulgate universal standards as can
be seen from the efforts of the United Nations, the Economic and Social
Council (ECOSOC), the United Nations Commission of Human Rights,
and the Sub-Commission on the Prevention of Discrimination and
Protection of Minorities. In this regard, the sophisticated programs of
labour and human rights protection perfected by the International
Labour Organization can serve as a model for other institutions,
particularly as concerns the implementation and enforcement of
international conventions. Other agencies such as ICRC, WHO and
FAO have adopted measures that result in cooperation with
governments.

Throughout the book, van Aggelen is extremely conscious of the
functional machinery and supporting procedures that are at the disposal
of international institutions, throughout his step-by-step analysis of the
perfection of human rights norms. In turn, they reflect the specialized
missions of these organs.

II. Le niveau de developpmenL

The right to development, considered to be one of the primary examples
of the new solidarity rights (rights of the third cycle, or the third
generation of human rights)s bears a direct relationship to the right to life.
Development law is deemed to be indispensable if humankind (along
with the earth's flora and fauna) is to survive in the depressed regions.
But, as we indicated above, the author is not completely preoccupied
with the right to mere survival; rather he seeks to determine those areas
in which the right to development becomes supportive of the world's
exploding population, in terms of humanitarian perspectives. Yet, a basic
question must still be answered: who, precisely, are the direct (or indirect)
beneficiaries of this solidarity right? More precisely, who are the subjects,
e.g. individuals or those collective entities that are capable of benefiting
from, or possibly even enforcing, this right? Who are the subjects of these
additional obligations at the local, national, regional and international
levels?

5. Alston, "A Third Generation of Solidarity Rights: Progressive Development or Obfuscation
of International Human Rights Law?" (1982), 29 Netherlands Int'l L. Rev. 307; in conjunction
with Alston, "Conjuring Up New Human Rights: A Proposal For Quality Control" (1984), 78
Am. J. Int'l L. 607.
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One answer is that the international community has a duty - in fact
an obligation - erga omnes, to facilitate economic and social progress,
an observation shared by this reviewer. In other words, the international
community, not just a few of the First World States, must alleviate the
plight of the LDC.

One of the basic themes underlying the book's several theses (not
completely supported by this reviewer) is the inseparability between civil
and political rights, on the one hand, as contrasted with economic, social
and cultural guarantees on the other.6 Though in sympathy with this
approach of merging all classes of human rights for the purpose of
strengthening the right to life, the reality of attempting to extend the reach
of existing guarantees is that different methods of supervision and
enforcement are applied. These differences can easily be appreciated from
the two United Nations Human Rights Covenants and, likewise, from the
Council of Europe's conventions in its European Treaty Series. In the
reviewer's submission, the more that rights are sought to be extended, the
weaker they become, largely as the result of assertions of state
sovereignty. Thus, the jus cogens nature of the right to life can be
weakened if the "right to living" incorporates too many other phases that
have been traditionally classified as economic and social guarantees.
However, the main consideration are the methods of enforcement, for
instance, the European Commission of Human Rights can only deal with
those rights contained in the European Convention of Human Rights.
Similarly, the Human Rights Committee (pursuant to the Optional
Protocol) is limited to those rights that have been codified into the Civil
and Political Covenant. Moreover, any attempted broadening of these
rights will of necessity result in the petition being declared inadmissible.
The jurisprudence of the European Commission of Human Rights is
unyielding.

Such observations merely highlight the controversial nature of the
evolution of human rights protection by international institutions,
because the basic issue remains: how much emphasis should be placed on
human survival 7 and what resources remain to further human
development? As van Aggelen demonstrates in the following chapters,

6. Accord, Dr. Ramcharan, "The Concept and Dimensions of the Right to Life", in: The Right
to Life in International Law 1-32 (B. Ramcharan ed. 1985); and Jhabvala, "The International
Covenant on Civil and Political Rights as a Vehicle For the Global Promotion and Protection
of Human Rights" (1985), 15 Israel Y.B. Human Rights 184-203; Gormley, "Book Review"
(1987), 81 Am. J. Int'l L. 486,
7. E Meghistu, "The Satisfaction of Survival Requirements", in: The Right to Life, supra note
6, at 63-83.
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the destruction of human life continues as deliberate governmental
policies.

III. Leprogrbs scientifique et technique de la biologie et de midicine.

This third determining factor reflects the increasing awareness of the
impact of science and technology upon positive law. Hence, the progress
presently being made in the biological sciences and in modern medicine
at the global level is impacting upon millions of human beings, who in
this instance, become the beneficiaries of modern methods of sanitation
and of life preserving systems.8 Once again, the fundamental issues
become evident: who possesses the required locus standi to enforce these
rights on behalf of the subjects and beneficiaries of the law? For instance,
medical ethics must be in a position to resolve such issues as to what
disposition must be made of confidential medical records. How far must
the need to receive sophisticated medical care be extended at public
expense; and what choices will be made during the process of
safeguarding the sanctity of human life, primarily in those situations in
which limited medical facilities are available?9

The solution provided (and well chosen) is the adoption of a modern
Code of Medical Ethics that would provide guidelines toward the
resolution of some of these main issues, such as the use to be made of
medical discoveries and the responsibility of the medical profession.
Included would be the role, if any, of governments, along with applicable
law, civil and criminal, that may become relevant in specific cases. The
prolongation of physical existence by means of life support systems is a
clear illustration, with science becoming even more sophisticated. Yet, to
what extent do the contemporary norms of human rights protection
require that life be prolonged at government expense? From this premise,
what ethical and moral factors (including decisions of conscience)
become subject to legislation, such as artificial insemination, transplants
of vital organs, and the creation of new life forms by medical
engineering? Likewise, negative ramifications become relevant, such as
medical negligence, which not only will result in personal injury and

8. "On peut se demander par consequent A juste titre si la cat6gorie des moins privil6gi6s est
suffisament prot6g6e par des soins mdicaux contre les resques majeurs de l'environment
physique et biologique; cette question touche i un aspect fondamental du droit i la vie." J. van
Aggelen, "Le r6le des organisatios internationales dans la protection du droit A la vie" 5 (1986)
[hereinafter cited as Droit A la vie]. See also T. van Boven, "Les Nations Unies et les droits de
I'homme" (1983), 43 Ann. du droit de Louvain 165, 167, 169.
9. Reflecting the language of the Helsinki Declaration, "Final Act of the Conference on
Security and Co-operation in Europe" (1975), 14 I.L.M. 1292. Droit A la vie, supra note 8, 6
n.6.
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suffering, but simultaneously violations of human rights. One concrete
example would be the protection of prisoners from medical experiments.
Accordingly, the subsequent level to be considered is the role of
international organizations in implementing a future international code of
medical conduct, which must incorporate the non-derogable right to life,
as codified into article 6 of the Civil and Political Covenant. 0

Of these four points of inquiry, the human right to be guaranteed
medical care receives the most intensive coverage throughout the
remainder of the treatise, as for example the discussion of case law.

IV. L'6tat actesjuridiques internationaux

The protection of the earth's environment follows logically from the
discussion in the prior section, for the author treats medical and
environmental problems as counterparts, largely because of the tragedies
caused by pollution. Beginning with the Stockholm Declaration on the
Human Environment," of 1972, the thrust of this section, and similarly
throughout the subsequent portions of the book, is directed toward the
quality of life. In sum, the individual is deemed to be a beneficiary of the
emerging environmental law at the global level, for the reason that a pure
and decent environment is one of the conditioning factors of the right to
life; consequently it becomes an obligation erga omnes, in the author's
submission.12 In sustaining this thesis, the author relies on the Council of
Europe's efforts. Specifically, the proposal of Professor Heinhard Steiger
to attach an additional protocol to the European Convention on Human
Rights is cited approvingly.' In order to bring environmental rights
within the sphere of competence of those organs created pursuant to the
European Convention (especially the European Commission of Human
Rights and the European Court of Human Rights), the only means
whereby this objective can be realized is through the adoption of such a

10. International Covenant on Civil and Political Rights (adopted December 16, 1966), G.A.
Res. 2200A, 21 U.N. GAOR. Supp. No. 16,49, U.N. Doc. A/6316 (1966) (entered into force
March 23, 1976).
11. United Nations Conference on the Human Environment, U.N. Doc. A/CONE 48/14, at
2-65, and Rev. 1 (1972).
12. Accord, Gormley, "The Right of Individuals, and Their Protecting States, to be
Guaranteed a Pure and Decent Environment: The Emerging Legal Obligation of the World
Community to Preserve a Stable Ecology" (in preparation).
13. H. Steiger, The Right to a Human Environment Proposals for an Additional Protocol to
the European Human Rights Convention (1973); discussed in W, Gormley, Human Rights and
Environment The Need For International Co-operation 90-96 (1976). See also R. Dupuy,
Proposals for a Short- Term and Medium- Term Program of the Council of Europe in the Field
of Human Rights, Consultative Assembly Rec. No. 683 (1972); discussed in W. Gormley,
supra at 89-90; and Droit A la vie, supra note 3, at 9.
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protocol. Sad to say, the High Contracting Parties are hesitant to extend
the jurisdiction of the Council of Europe over the environmental field.

At the world-wide level a similar hesitancy exists; thus it becomes
necessary to determine precisely the competence of international organs
to deal with issues of water and air pollution, as intensified by nuclear
contamination in terms of a universal law of human rights. That is to say,
there are juridical barriers to the enforcement of these environmental
guarantees, owing to assertions of state sovereignty.

Written prior to the tragedy at Chernobyl, this section concludes with
a clear recognition of the dangers caused by nuclear pollution and its
resulting medical consequences. Indeed, contemporary events are
demonstrating the long-term efforts on the quality of life (including the
right to survival) posed by nuclear fallout.

The second section of the First Chapter deals with those juridical acts
that may be taken by international organizations in cooperation with
sovereign states. Though concentrating on the role of multinational
institutions, the author never loses sight of the need for cooperation (and
coordination) with sovereign states. Thus, unilateral, bilateral and
multilateral actions - especially treaty commitments - provide the
legal basis for international, juridical acts, such as intergovernmental
accords, the programs of intergovernmental organizations, and
multilateral conventions that have been promulgated by international
conferences. From this context, the categories of international institutions
are examined. Consequently, the author considers the possible
contributions of temporary and permanent institutions, along with
regional bodies. The unique jurisdiction of specialized organs of the
United Nations, along with their particular functions, are examined. In
addition to the defined and limited competence of entities such as ILO,
FAO, and WHO, it needs to be recognized that the great regional
institutions, i.e. the Council of Europe, the OAS and the OAU all possess
limited and clearly defined spheres of competence, in terms of the
organizational objectives. May this reviewer suggest that there may arise
a problem of competence when existing institutions attempt to extend
their acts over the "right of living" and environmental protection. Beyond
question, the role of traditional institutions, including non-governmental
entities, is changing, as can be seen from the recent activities of
ECOSOC, ILO and WHO. Since World War II, these agencies have
created "soft law" by means of resolutions, recommendations and
directives. Deriving their authority from constitutions and establishing
treaties, they have contributed to the creation of a positive law of human
rights. The ILO is the primary example.

Yet an additional problem arises. Is the thrust of such an organization
primarily legislative or consultative in nature? One obvious response is
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that true "international legislation" does not, in fact, exist. On the other
hand, the ILO, with its tri-partheid structure, does produce binding
international treaties. On the other end of the spectrum, do resolutions of
the United Nations General Assembly constitute customary international
law, or are they merely evidence of positive law, or conversely, are these
resolutions merely recommendary on governments? Obviously, such
questions cannot be resolved within the confines of the book under
review. Suffice it to state that regulations and recommendations of
organizations contribute to the evolution of human rights protection; but,
as the author so clearly recognizes, the question of the competence of a
particular organization to enact "legislation" is always controversial.1 4

Furthermore, the methods of adoption must be analyzed. Once again, the
ILO becomes the primary example of binding conventions, on the one
hand, as contrasted with recommendations that are non-binding, but can
be adopted as treaty texts at a future date.

In this regard, a non-governmental organization, the International
Committee of the Red Cross, is selected as the primary illustration of the
promulgation of global standards of protection, which, in turn, are
adopted by states parties, as is shown in the concluding chapter.'"

Following this brief, though challenging, exposition of the author's
purpose and scope of the study, two major chapters set forth the book's
precise, reasoned context. The step-by-step examination contains the
material supporting his contentions that international organizations can
play a decisive role in the implementation of human rights protection.

Chapter II, The International Organizations and the Protection of the
Right to Life,16 reviews the travaux preatoires of the main human rights
instruments that confer jurisdiction. 17 Starting with the United Nations
Charter, as it sets forth the right to life, along with supporting rights, the
basic thesis is advanced: the right to life encompasses considerably more
than the assurance of a mere physical existence. At this stage of the study,
the numerous programs of multinational institutions must be considered.
In particular, articles 5 and 6 of the Civil and Political Covenant
enunciate, as codified positive law, the universal principle derived from
customary law, the Universal Declaration of Human Rights and the

14. Compare the directives, regulations and recommendations of the European Communities,
which have varying degrees of legal force within the member states. A number of these
community acts deal with environmental standards, especially air and water pollution. As
concerns the traditional criteria, see, e.g., 1-9 M. Hudson, International Legislation (1931-
1950).
15. Notes 49 & 55 infra.
16. Droit A la vie supra note 3, at 17-49.
17. Id. at 19; including the author's analysis of the concept of "arbitrary." id. at 21ff.
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United Nations Charter. In short, this universal principle of the right to
life - and the absolute prohibition on the arbitrary taking of human life
- imposes a sacrosanct (or jus cogens) obligation on states parties to
respect and protect these rights, which is required by article 5.

The counterpart, however, is the protection of the security of the state;
this defense has been vigorously interposed by sovereign states, before
such fora as the European Commission of Human Rights and the
American Commission of Human Rights. As a result, a major corpus of
case law exists, in which state interests have been clarified by these
organs, although individuals have been accorded a high degree of
protection when viewed against the classical remedies of international
law.

Newer areas of conflict continue to arise in the application of the right
to life. When does life begin? One possible answer is that at the moment
of conception there is an independent physical condition or existence.

This section concludes with an analysis of the growing jurisprudence of
the Human Rights Committee. This organ, established pursuant to the
Optional Protocol of the Civil and Political Covenant,"8 has developed a
major corpus of case law that can serve as valuable precedent for the
interpretation of emerging human rights.

The purpose of the chapter has been accomplished with considerable
skill; it reviews the main law-making contributions of the above
mentioned organizations.

The next topic is a discussion of United Nations conventions that
afford some degree of protection to the right to life,' 9 namely the
Convention on the Prevention and Punishment of the Crime of
Genocide20 and the International Convention on the Suppression and
Punishment of the Crime of Apartheid2

1 These specialized conventions
will have even greater significance in the future if, and when,
international action is undertaken, as for example before an international
criminal court, to be discussed below.22

18. Optional Protocol to the International Covenant on Civil and Political Rights (adopted
December 16, 1966), G.A. Res. 2200A, 21 U.N. GAOR, Supp. No. 16, 49, U.N. Doc. A/
6316 (entered into force March 23, 1976).
19. Droit A la vie, supra note 3, at 24ff.
20. Convention on the Prevention and Punishment of the Crime of Genocide (adopted
December 9, 1948), G.A. Res. 260 (Il1) A, GAOR, 3d Sess. (I), at 174, U.N. Doc. A/810, 78
U.N.T.S. 277 (entered into force January 12, 1951).
21. International Convention on the Suppression and Punishment of the Crime of Apartheid
(adopted November 30, 1973), G.A. Res. 3068, 28 U.N. GOAR, Supp. No. 30, at 75, U.N.
Doc. A/9030 (entered into force 18 July 1976).
22. Note 39ff infra.
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Intergovernmental organizations that are directly involved with the
protection of life include the WHO, which is now dealing with problems
resulting from deliberate pollution; moreover, it is collaborating with the
International Atomic Energy Agency in attempting to establish minimum
standards to protect personnel exposed to radiation. Indeed, these
experiments will prove to be highly significant toward the protection of
humankind and the quality of life.

The book's first section concludes with a recognition of ILO and its
sophisticated system of labour and human rights protection that has
become indispensable to safeguard continued human existence. It has
perfected its own ordre public, pursuant to its constitution, which has
been implemented by conventions and recommendations.

Part II, the counterpart to the United Nations, is the Conference of
Islamic Organization. Thus, the Islamic Organization is classified as an
international institution rather than as being regional in scope, for the
purpose of serving as a counterpart to the United Nations. The reality of
the author's approach is that he has not only employed the French
language, but has adopted a French format and philosophy.23

Founded in 1969, this newest player in the human rights arena has
extended the protection of international human rights by means of the
Universal Islamic Declaration of the Rights of Man,24 which protects the
right to life in its first article.

May this reviewer offer a suggestion, despite the fact that it may go
beyond the book's narrowly defined scope? The League of Nations - as
a truly internatinal institution, approaching universality - did afford a
significant degree of protection through its experiments in Upper Silesia
and Woodrow Wilson's Mandate System. The Mixed Commissions had
considerable success in resolving disputes between German and Polish
interests, though the technique of mixed commissions had a dismal
record in the Greek-Turkish disputes. When states refuse to cooperate in
a spirit of good faith, international fora can achieve relatively little
success.

Although no longer in existence, would it be desirable to treat the
League as the counterpart to the United Nations, for the purpose of
analysis, rather than upgrade the Islamic Conference, which is more in
the nature of a regional organization of the type discussed in the
following section?

23. On the negative side of this approach, the book lacks a much needed index.
24. Universal Islamic Declaration of Human Rights 1981 (proclaimed by the Islamic Council
to mark the anniversary of the 15th century of the Islamic era, Paris, 19 September 1981).



860 The Dalhousie Law Journal

Intergovernmental Organizations of a Non-Universal Character, the
topic of section three, represents the most significant advance in the
perfection of multinational machinery. That is to say, the Council of
Europe and its organs; the jurisprudence of the European Commission of
Human Rights, which presently has perfected the largest corpus of case
law; 25 plus the achievements of the OAS represent the great
accomplishments of the twentieth century. Obviously, the detailed
analysis cannot be fully treated within the scope of this review. It should,
however, be mentioned that the contributions toward the medical and
scientific aspects of human rights protection are examined at some length,
in terms of the actions taken by these organs. One example is the
discussion of the abortion cases, in relation to article 1 of the American
Convention that prohibits discrimination. 26

The OAU is noted in passing, even though it has yet to perfect a
distinct jurisprudence.

This significant chapter concludes with a review of the position of non-
governmental groups, particularly as relates to their efforts within the
framework of ECOSOC, as permitted by article 71 of the U.N. Charter.
Within this context, the author's treatment of Amnesty International 27

comes to grips with the book's fourth rubric, detention under illegal
conditions that can lead to extra-judicial executions, as for example in
Chile, Equatorial Guinea, Guatemala, South Africa and Uganda. Other
examples of private institutions that are contributing to the protection of
human life include the International Commission of Jurists, the World
Medical Association, and the International Committee of the Red Cross.

The "manifestations" of those actions that have been taken to protect
the right to life, the topic of the extensive third chapter, 28 logically
follows. At this stage in the book, the accomplishments realized by
multinational institutions are surveyed. The corpus of positive law,
including case law and legal precedent, as discussed in the prior chapter,
must be reconsidered in terms of the specific programs (and experiments)
undertaken by these major organizations. The thrust of this chapter is
directed toward gross violations of the right to life, e.g. the customary
concept of genocide that was subsequently codified into the Genocide

25. It is a bit difficult to determine which international court has decided the largest corpus of
case law. Historically, the Arbitral Tribunal for Upper Silesia resolved in excess of two
thousand cases. In terms of contemporary practice, the Court of Justice of the European
Communities has handed down the largest number ofjudgments.
26. Droit i la vie, supra note 3, at 37ff.
27. Id. at 42.
28. Id. at 51-85.
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Convention. 29 In the author's submission, Genocide represents the most
savage violation of the right to a continued physical existence and a mere
survival, even during periods of emergency. Hence, genocide is the logical
starting point for his inquiry.30

In practice, the difficulty encountered by men of good will is to
determine if those state actions in question that result in massacres do in
fact fall within the narrow definition of "genocide," i.e. "actions
genocides"'3t However, the author attempts to extend this concept to
include mass murders and crimes against humanity, as for example the
massacre of the Armeniens after World War One.

As was true of the prior chapter, he delves into the applicable case law,
in this instance that of Adolf Eichmann for the purpose of illustrating the
jurisdictional criteria, e.g. whether it be territorial or universal.32 Further,
can there be a retroactive effect of such mass crimes against humanity? In
this case, the issues are still being debated; nonetheless, the Eichmann
case has created valuable precedent that supports the global-type rule of
law sought by van Aggelen. From this foundation, proposals are
advanced that would establish an international criminal court, designed
to protect human life, under the authority of article 6 of the Civil and
Political Covenant. But such a court might be limited to cases arising
under this far-reaching concept of genocide, at least during its formative
stages.

Involved in the interpretation of genocide is the possible extradition of
nationals, possibly state officials, to stand trial before a multinational
tribunal. In this type of criminal proceeding, an act of state or crimes
committed pursuant to governmental policies, may still be placed at issue.
Indeed, such considerations led to the Genocide case.33 Unfortunately, the
issues posed have yet to be resolved, notwithstanding the efforts by the
United Nations to prevent the crime of genocide and to protect minorities
from extinction. The author, therefore, reviews the actions of the United
Nations (particularly of the General Assembly), ECOSOC, the
Commission of Human Rights, and the Sub-Commission on Prevention
of Discrimination and Protection of Minorities.

29. Genocide Convention, supra note 20.
30. R. Lemkin, "Le Genocide" (1946), 17 Rev. int'l de droit penal 371; and R. Lemkin,
Genocide as a Crime Under International Law (1947). Cf "De plus, les crimes internationaux
n'ont pas encore fait l'objet d'une codification precise." Droit i la vie, at 64.
31. Schwelb, "Crimes Against Humanity" (1946), 23 Brit. Y.B. Int'l L. 178; and Schwelb,
"International Conventions on Human Rights" (1960), 9 Int'l & Comp. L.Q. 654,657.
32. Attorney-General of Israel v. Eichmann, (1968), 36 Int'i L. Rep. 5, 24-25; cited Droit d la
vie, supra note 3 at 55 n.21.
33. Reservations to the Convention on Genocide, [1959] I.C.J. 15; discussed Droit 4i la vie, at
57-58.
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The second illustration of crimes against humanity that do in fact
approach the savagery of genocide is apartheid. Obviously the continuing
regime of apartheid in Southern Africa is the most pressing issue facing
those U.N. organs mentioned above.3 4 In fact, the resolutions of
ECOSOC and the U.N. General Assembly culminated with the
International Convention on the Elimination of Apartheid.35 The
important consideration is that apartheid is directed against racial groups,
as such. Accordingly, the author discusses the broader concept of political
genocide, which in the reviewer's submission moves beyond the
Genocide Convention that was originally adopted. It should be noted
that in 1945 there were enlightened proposals to include economic and
political genocide, but they were rejected by the victoriuos allies, which
were unprepared to accept such sweeping limitations on the exercise of
their absolute sovereignty.

Still, there are contemporary attempts to expand the genocide concept,
as a form of customary law. There are also serious proposals to extend
this norm into related fields, such as environmental protection by
adopting a convention against the practice in modern warfare of
ECOCIDE, namely, the deliberate destruction of the environment. 36

Indeed, the reviewer strongly supports the extension of the genocide
concept into additional areas by means of new international conventions
that will deal more directly with contemporary situations, such as
international criminal responsibility. The primary example of the type of
convention sought is the International Convention on the Elimination of
All Forms of Racial Discrimination,37 because of the methods of
implementation that are available, such as individual petition and the
establishment of supervisory organs. In view of the success of this
convention (along with those cited above38), proposals continue to be
advanced seeking an international criminal code, supported by an
international criminal court. The premise defended by the author and
quite correctly, is that codification will be required.39 In this instance, the

34. Id. at 61.
35. Note 21 supra.
36. R. Falk, "Environmental Warfare and Ecocide Facts" (1973), 9 Rev. belge de droit
international 1.
37. International Convention on the Elimination of All Forms of Racial Discrimination
(opened for signature March 7, 1966), 660 U.N.TS. 195 (entered into force January 4, 1969).
38. Supra notes 10, 11, 15, 18, 20, 21; in connection with notes 49 & 51, infra.
39. Adopting the proposal of C. Bassiouni, Commission des droits de l'homme, R6s 12
(XXXVI) du 26 f6vrier 1980; Rapport de M. Cherif Bassiouni, Doc. E/CN. 4/1426 du 19
janvier 1981; cited in Droit A la vie, at 63, n.64. The author concludes: "La crime de g6nocide
en tant que crime contra l'humanit6 devrait 6galement &re jug6 par une telle cour." Droit A la
vie, at 65.
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desired treaties and subsequent establishing tribunal would be created
pursuant to the convention on the suppression and prevention of
apartheid,40 with the possibility of additional protocols that would extend
its jurisdiction over those international crimes that were codified in
multinational conventions. Apartheid could be included within this
scheme, and state responsibility (and collective responsibility) would
arise. Furthermore, an additional protocol to this 1973 convention is
being considered by the International Law Commission, along with its
study of state responsibility.

Section III, The Question of Involuntary Disappearances, including
forced disappearances, 4' is all too closely related to apartheid and even
genocide. The present South African government continues to violate this
phase of the right to life, including arrest without charges and
imprisonment without trial. Moreover, the Government of Liberia
employs this practice on a regular basis to achieve the destruction of an
entire racial group. Forced disappearances, therefore, have become a
major violation, owing to the mass disappearances in Latin America.
Notwithstanding the severity of this institutionalized practice (as for
example in Argentina, Chile and Guatemala) it is not really a new
phenomenon. Dictatorships of the left and the right have used this illegal
conduct to destroy their opposition, namely individuals and groups.
Thus, public authorities - citing the "need" to preserve public order and
the security of the state - have permitted and even encouraged excesses
by those in positions of authority, especially by their military
commanders.

The significant consideration, demonstrated throughout the book, is
that these illegal measures, and violence of a general nature, result in
common factors that are evident on all continents. For instance, no
formal recourse is at the disposal of the victims; no measure of habeas
corpus is available; and there is a lack of judicial protection being offered
to detainees. These practices are under investigation by the U.N.
Commission of Human Rights. For certain, the United Nations is in a
position to render major contributions in this area.

The subsequent stage is that of disappearances on the part of those who
have been illegally detained. This phenomenon is both a regional and a
global tragedy, even though Latin America is the area that is experiencing
the retrograde impact on human rights protection. Accordingly, it is
difficult for the human rights organs and the parent United Nations to

40. Note 21 supra.
41. Section III, Droit a la vie, at 65-74.


