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Articles
Marcus Faro de Castro' Beyond Liberalism and Its Critics:

An Essay in Constitutional Theory

Introduction

Contemporary legal culture spends a great deal of energy in generating
arguments about constitutional law. Typically, such arguments concern the
determination of the content of constitutional clauses which define the
meaning and extension of governmental powers, individual rights and civil
liberties, the allocations of power among different departments of govern-
ment, or among local and supra-local spheres of government, and so forth.

Needless to say, it is interesting and necessary to debate questions of
constitutional law. However, it seems that those discussions canbe enriched
and enlarged with considerations coming from a different perspective: that
of constitutional theory.

Constitutional law proper (i.e., constitutional law in the narrow sense of
"the science of constitutional law") developedin the nineteenth century,and
thus largely as a product of legal positivism. Before the emergence of
constitutional law in this narrow sense, there was only constitutional (or
political) theory, which has come down to us from Plato and Aristotle.
Therefore, constitutional theory precedes constitutional law and is coeval
with, and germane to, philosophy. By the same token, it has intricate
attachments to religious motives.3 Thus, by its origin and development in
close ties with the traditions of both philosophy (metaphysics) and theology,
political or constitutional theory, which for many centuries existed in lieu of
constitutional law, was, until Hegel at least, a style of argument rich in
substantive content, which was supposed to correspond to the content of
politics itself.

However, during the many centuries in which constitutional theory
existed instead of constitutional law in the narrow sense, there was no

1. Researcher and lecturer on Government at the Universidade de Brasilia, Brazil; LL.M.
Harvard Law School (1986); S.J.D., Harvard Law School (1990).
2. Cf. M. Galizia, "Profili storico-comparativi delta scienza del diritto costituzionale", in 33
Archivio Giuridico 'Filippo Serafini' 3-110, sixth series, [vol. 164 of the whole collection]
(1963).
3. For suggestions on relevant connections between theological and philosophical themes, see
generally, H. Blumenberg, The Legitimacy of the Modern Age, (Cambridge: M1T Press, 1983);
as to the connections between modem constitutional theory and theological debate, see Q.
Skinner, The Foundations of Modern Political Thought, Vol. 2 (Cambridge: Cambridge
University Press, 1978) at 114-123.
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such complex of institutional practices as that which became the typical
political foundation of modem Western societies, under the name of "rule
of law". In this new institutional environment, constitutional law gradu-
ally took the fore and became the staple of higher magistracies, including
constitutional courts. As a consequence, judges have characteristically
become accustomed to think that in interpreting the constitution they are
dealing with abstract considerations distinct from the content of crude
politics, and from the multiple and intractable substantive motivations
which it incorporates.

It can be said, therefore, that the development of constitutional law in
the narrow sense, together with the habits of thought and social and
political practices which it helped to sustain, overshadowed the relevance
and the richness of themes pertinent to constitutional theory, while
weakening or suppressing the connections between the one and the other,
as between law and politics. Under the rule of law, legal doctrine tends
to become quite artificially separated from political and ideological
debate, which is thrown to the feared rage of political parties. In this sense,
it is ironical but also telling that only where constitutional review has long
been understood and cultivated as an essentially political instrument does
there seem to have developed some possibility that the discussions in the
field of constitutional law be expanded so as to include political themes,
though not necessarily for the benefit of theory.4

This essay is an effort to explore the connections between constitu-
tional law and constitutional theory. It is not an attempt to develop a
theory. Rather, it is an endeavor to show that constitutional law can
neither be meaningful nor useful without reference to notions understood
and experienced as politics, that is, notions which can be viewed as the
political foundations of constitutional doctrine in the context of an
enlarged intellectual perspective. Such perspective is afforded by an
understanding of pertinent themes in neighboring theorical fields, which
can be profitably explored for the present purposes.

Indeed, besides political theory, at least two other intellectual tradi-
tions have, since the eighteenth and nineteenth centuries, focused upon
the political dimension of social experience. Each has in its own way
attempted to throw new light on the essential foundations of modem
social intercourse. They are the traditions of social theory andof political
economy. It makes sense therefore to resort to discussions in those fields

4. It is thus concededly due to the Marshallian tradition of constitutional review in the United
States that nominations to the American Supreme Court have tended to become hot political
issues. See, e.g., the legal-political discussions contained in the pieces published in (1987) 9
Cardozo Law Review concerning the proposed nomination of Robert Bork to that court.
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in order to articulate a broad view of the political foundations of
contemporary constitutional doctrine.'

The argument presented below rests on certain basic assumptions,
which can be summarized as follows. First, there is the idea that the
political essence of society, understood as a body of unsteady substantive
motivations - constitutive of politics, but often vicariously identified
with "reason" and "nature" - underlies and sustains all collective im-
pulses to defy, through moral and material progress, both historically
established practices and natural constraints. Moreover, there is the claim
that, since the liberal revolutions, and throughout the socialist critical
responses to them, the political essence of society has been repeatedly
though imperfectly removed from the horizon of theoretical debate. This
will be called the "denial of political essence". The idea is that the denial
of political essence was a process accomplished by liberalism, as well as
by its critics from right and left.

Second, there is the notion that such persistent denial of political
essence has caused contemporary social and political practices to curtail
the possibility of sustaining continuous self-conscious defiance of his-
tory and nature. Since self-conscious defiance of history and nature
begets emancipation of the self, the denial of political essence is equiva-
lent to deception of the self by itself, which can be termed "self-
deception."

Hence the third point: the need for the formulation of the challenge of
contemporary constitutional theory. This challenge can be understood as
that of devising institutions which venture beyond liberalism and its
critics. Such institutions must be capable of reinstating the political
essence of society, without favoring totalitarianism (as occurred under
socialism) nor constraining possible chances of present or future transfor-
mation of the ground rules of social life.

This essay inquires about the denial of political essence, characterized
in general terms as self-deception (Part I). Such denial is also sought in
specific renderings, that is, in available doctrinal and practical develop-
ments, namely, in jurisprudential notions complemented chiefly by
theoretical and policy achievements in the field of political economy. It
is suggested that in some aspects of these developments, specifically in

5. An alternative strategy would be to resort to the tradition of classical political theory itself,
as has been recently done by many authors, who have revived the theme of Aristotelian
republicanism in order to discuss constitutional law. See, e.g., F. Michelman, "The Supreme
Court 1985 Term -Foreword: Traces of Self-Government" (1986), 100 Harvard Law Review
1. However, the classical tradition arguably overlooks important developments, which can be
conveniently dubbed into "the problem of modernity," which is inquired into in the more recent
traditions of political economy and social theory. On the "problem ofmodernity", see R. Unger,
Law in Modern Society, (New York: Free Press, 1976) at 37-40*
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State-centered Marxist studies, in Weberian social science and in
Keynesian economics, the seeds are already sown for the reinstatement
of the political essence of society (Part I). It is furthermore argued that
the constitutional tensions resulting from the growth of administration,
insofar as the latter was made dependent on Keynesian economic poli-
cies, are indicative of a paradigm shift from liberal (or English-style)
constitutionalism to what can be described as a "new constitutionalism"
(Part III). Finally, an effort is made to derive from the exercise an
understanding of the challenge of contemporary constitutional theory. It
will be suggested that an acceptable response to such challenge must
include the "legal derivation" of monetary policy under conditions of
reinstatement of the political essence of society. (Part IV).

Part I

1. Political Essence, Political Form and Self-Deception

The rationality of the order of society has been an ideal continuously
entertained in the Western tradition of political and social thought. A
recurrent difficult point, however, has been that of telling reason from
myth,6 that is to say, reason from unreason. Such difficulty occurs
whenever a set of criteria for the justification of a particular social order
is formulated and is attributed a rational and tendentially unchallengeable
status. Starting clearly at least since Plato's dialogues (which convey the
debate of rationalism against both the sophists and traditional morality),
the tensions which are expressed in the ambiguous relationship between
reason and unreason become subsequently present throughout proposed
categories of rational thought in general,7 and yield the aporias which
accompany them.

In so far as they are regarded as differentiated from myth, modern
rational ideas arerelated to all enacted rational practices andprocesses of
innovation of society and culture. However, such ideas, and the practices
to which they correspond, are still always (as they were in the time of
Socrates and Plato) elaborated and acted out with their in-built conceptual
tensions and practical conditions of conflictual confrontation. This im-
parts to such ideas and practices an ambiguous character as to their
aspired ideal or practical rationality.

6. Cf. M. Horkheimer & T. Adorno, Dialectic of Enlightenment, (New York: Continuum,
1989) 3-42.
7. It suffices to think of the implicit or explicit coexistence within offered theoretical
frameworks of such concepts and experiences which can be broadly designated by form and
substance, truth and faith, universal and singular, reality and appearance, mind and body, being
and nothingness, subject and object, theory and practice, self and other, etc.
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There are some of such ambiguities and opportunities of conflict that
have negligible impact upon the way in which the general economy
functions, the way in which the society is politically organized, or the
endurance of beliefs and understandings that inform the present structure
of a given culture and the objective conduct of social actors. Such lower-
impact ambiguities and opportunities of conflict are in due time resolved
or forgotten and are discarded as error or unreasonable thought, and
impossible or impermissible courses of action.

There are, however, higher-impact ambiguities and opportunities of
conflictual confrontation, such as those which in ancient Greece charac-
terized the debate between rationalism on the one hand and sophistry and
(religious) tradition on the other, and which became the sparkle of what
has been in many contexts characterized as "legitimation crisis".' Such
ambiguities and opportunities of conflict may be briskly diffused into the
cultural and material conditions of existence, incorporate novel elements
into current practices, and swiftly change the structure of imagination and
conduct of social and political actors.

Higher-impact ambiguities and opportunities of conflict are today
those controversial points debated and fought over by social actors and
lawyers, philosophers and scientists, in the form of clashing hypotheses
about truth, taste and rightful action or method. They can, however,
seldom be precisely rendered into a stable conception, doctrine, theory,
or set of methodological procedures, because their distinct practical
implications, conceptual identity, and cultural significance can only be
determined after their actual exploration, simultaneously linking and
modifying thought and practical reality, has, for some reason (or unrea-
son?), ceased.

Yet, although they cannot be precisely determined for a large expanse
of time, many of such higher-impact ambiguities and opportunities of
conflict have always been, for limited historical durations, selectively
removed from the procedures of cultural production,9 and from the
courses of action generally available to the members of the society. Such
subtracted ambiguities and opportunities of conflict were previously the
taboos and other irrational norms and practices. Today they are decisions
stabilized as counterpoints to knowledge and technology produced under
certain cultural, professional and scientific standards of acceptability said

8. On this point, see the discussion of C. Taylor, "Legitimation Crisis?", in C. Taylor,
Philosophy and the Human Sciences - Philosophical Papers 2, (Cambridge: Cambridge
University Press, 1985) at 248-288.
9. As occurs, for example, under the paradigmatic structures of normal science. On the concept
of changing paradigms of scientific knowledge, see T. Kuhn, The Structure of Scientific
Revolutions, (Chicago: Chicago University Press, 1970).
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to be rational. It is interesting to note also that a great number of such
decisions are today first formulated as, or conditioned by, legal norms
(which include legislative, administrative and judicial rules, comple-
mented by scholarly writing, as the expression of standing policies,
commands or rights), themselves characteristically aspiring to a recog-
nized status of rationality. The subtraction, by whatever means, of
higher-impact ambiguities and opportunities of conflict from the proce-
dures of cultural production and societal interaction can be called
normative differentiation.

It can thus be said that normative differentiation in modem and pre-
modem politics turns on the determination or more or less stable and
exclusive criteria of permissible action, and of imaginative construction
of ideals, beliefs, concepts and all other cultural artifacts. Once they are
appropriated as more or less exclusive and stable means of determination
of permissible present and future imagination and conduct, such criteria
become the acknowledged instruments of power-they become, in other
words, the objective form of the political essence of society.

The legal institutions (or legal-constitutional frameworks) of modem
Western societies are perhaps the most sophisticated and comprehensive
examples of current devices through which higher-impact ambiguities
and opportunities of cQnflict are selectively removed from the processes
of cultural production and practical societal intercourse. Indeed, such
legal systems, in both their theoretical (jurisprudential) and practical
(professional and official-bureaucratic) dimensions, are perhaps what
most tangibly and comprehensively incorporates today the objective
form of the political essence of modem Western societies.

By means of the enactment and more or less continuous administration
of such legal systems (the modem legal-constitutional frameworks and
their attachments to bodies of international law), an unprecedented
measure of moral and above all material progress has been attained in the
contemporary world. However, this spectacular advancement of human
capabilities came only at the cost of confining the chances and resources
for the promotion of general historical innovation to very restricted
avenues and directions of change; namely, those pursued by certain
favored and legally defined economic and political actors (property
owners, corporations, trade unions, governmental bureaucracies), who
jointly exercise the mastery over the subtraction of ambiguities and
opportunities of conflict from the procedures of cultural production and
societal interaction, democratic legitimation notwithstanding. 10 In other
words, due to the operation of the legal system, the political essence of

10. See infra, note 11.
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tensions, to be introduced from politics (the on-going ideological debate)
into the legal system, with destabilizing intention, but still no correspond-
ing effectual force.

This limitation of legal criticism, namely, its lack of practical effec-
tiveness, stems from a defect of the political institutions and jurispruden-
tial notions which have come to us from the liberal legacy. Such defect
is the inability of legal discourse and professional practice to come to
grips with the political essence of society. This becomes clear in the
characterization of the fate of rationality in the new constitutionalism,
which is conducive to the formulation of the challenge of contemporary
constitutional theory.

2. Political Rationality in the New Constitutionalism

In the new constitutionalism, technocratic bureaucracies, from central
banks to transportation boards, by referring to the technical necessities
and truths which are scientifically (formally, mathematically) calculated,
are able to serve "the public interest" or to render "public services", and
spare the center of the formal constitutional system the difficult task of
justifying with purely formal concepts of constitutional law (or of
justifying under governmental practices carried out in the name of purely
formal concept of constitutional law) much of the public policies admin-
istered in response to the fluctuation of questioned meanings and norma-
tive claims. The rise of technocratic bureaucracies roughly since the mid-
1800s has therefore arguably contributed to political and social instability,
as reflected in the shifts of the confidence basis of the business cycle.
Under the legal-constitutional framework of the liberal polity, this
confidence basis and its drift coincided with the power and welfare of
established groups embodying institutionalized interests. Such coinci-
dence persisted until the interwar period, as was dramatically confirmed
by the failed "Blum experiment". 97 However, it was subsequently under-
mined since World War II, under the new constitutionalism as explained
below.

97. It was largely because the political components of the 1936 cisis were not the object of
technical development, through jurisprudence or through political economy ,that the Blum
experiment failed spectacularly. For a brief analysis of the political-financial aspects of the
crisis, see 0. Kirchheimer, "Changes in the Structure of Political Compromise", in A. Arato
& E. Ebhardt, eds., The Essential Frankfurt Reader, 49-70 (New York: Continuum, 1987).
Ironically, Blum was himself a distinguished jurist, who severely criticized liberal constitu-
tionalism, cf. L. Blum,LaRiforme Gouvernementale, 3rd ed. (Paris: Editions Bernard Grasset,
1936) at 150-151, 211-227. On Blum's reputation as a jurist, see J. Colton, Lion Blum,
Humanist in Politics, (Durham: Duke University, 1987) at 12-13.
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In addressing present socioeconomic conditions, governments no
longer rely (at least no longer primarily nor exclusively) on the liberal
jurists' self-evident and all-embracing claims of natural righteousness,
nor on their notions of "fundamental (or higher) law" and of balance of
forces under the constitution. Nor do governments rely on formal legal
rules said to be devoid of any contingent substantive content, as was
proposed by legal positivism. Instead, after the 1930s, governments have
developed methods to measure national income, GNP and unemploy-
ment, and to calculate the impact of taxation and public expenditure on
aggregate demand.98 These techniques of mathematical calculation are
used instrumentally, and independently of jurisprudential notions, to
articulate economic policies (supplemented by public policies based also
on calculated knowledge in the diverse areas of scientific expertise)
whose final practical outcomes, for unknown substantive reasons, do not
necessarily coincide, or do not coincide fully, with the expectations of
established groups.99 These policies therefore stimulate aggregate de-
mand based on ulterior speculative drives, that is, on motives of action
originally not comprehended in the social routines supported by the
exertion of economic power as distributed under existing law.

Once mathematically calculated knowledge, considered in its instru-
mental technocratic use, under demand-stimulus economic policies and
supplementary public policies, is recognized to be the result of ilcorpo-
rating the unknown into temporarily stabilized forms, then there arises an
awareness of the integration of the speculative sociopolitical dimension
of such knowledge into proposed normative standards. At a more general
level, this condition of economic policy and of public policy in general
is expressed in the idea that in mathematical procedure "the unknown
becomes [simply] the unknown quantity of an equation". 0

Such reduction of the unknown into known quantities acquired impor-
tant significance because Keynesian monetary policy is based on an
instrumental subversion of the "speculative motive"'' 1 of money-hold-

98. A. Heidenheimer, H. Heclo & C. Adams, Comparative Public Policy, (New York: St.
Martin Press, 1983) at 127.
99. In Kalecki's characterization: "Under a laissez-faire system, the level of employment
depends to a great extent on the so-called state of confidence. If this deteriorates, private
investment declines, which results in a fall of output and employment (both directly and
through the secondary effect of the fall in incomes upon consumption and investment) ... But
once the Government learns the trick of increasing- employment by its own purchases, this
powerful controlling device loses its effectiveness ... The social function of 'sound finance'
is to make the level of employment dependent on the 'state of confidence"', M. Kalecki,
"Political Aspects of Full Employment", in (1943) 14 Political Quarterly 322-331., at 325.
100. M. Horkheimer&T. Adorno,DialecticofEnlightenment, (New York: Continuum, 1985)
at 24.
101. See J. M. Keynes, The General Theory, supra note 64, at 170-174, 194-209.
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ers, and because Keynesian fiscal policy does not serve any reasoned end
postulated as necessary. This couples with the inability of positive
science (which is produced under conditions of countercyclical deficit
spending, and which drives technocratic social engineering) to envisage
the substantive political dimension of its own foundations. Such dimen-
sion could gain a legal-doctrinal expression. Safety standards, which
inform public policy in the area of environmental protection are an
example in point.

Policy makers today are ready to acknowledge that "[s]cience and the
law are uneasy partners".10 2 The uneasy partnership of science and the law
stems from the fact that "[s]cience thrives on uncertainty ... [t]he best
young scientists flock into fields where great questions have been asked
but nothing is known". 103 When it serves as the basis of public policy,
therefore, scientific or mathematical calculation integrates non-formal
considerations (or eschewed opportunities of broad speculation) into
formal normative standards of socioeconomic interaction:

In assessing a suspected carcinogen, for example, there are uncertain-
ties at every point where an assumption must be made: in calculating
exposure; in extrapolating from high doses where we have seen an
effect to the low doses typical of environmental pollution; in what we
may expect when humans are subjected to much lower doses of a
substance that, when given in high doses, caused tumors in laboratory
animals; and finally in the very mechanisms by which we suppose the
disease to work. - One thing we clearly need to do is to ensure that our
laws reflect these scientific realities".'14

In assessing the risk inherent in the production or social use of a
hazardous substance, therefore, uncertainties and speculative opportuni-
ties abound. And those uncertainties and speculative opportunities are not
eliminated by scientific or mathematical calculation: they are simply
patched up by formal equations yielding formal and temporarily sustain-
able knowledge. The public policies articulated on the basis of such
knowledge therefore carry a suppressed or masked speculative compo-
nent that has "unknown" but definite political significance. That compo-
nent corresponds to the "political gap" in the knowledge generated by
positive science. No matter what apparatus of formal calculation is
employed, whether stochastic models in monetary policy or probabilistic
risk assessment in the regulation of nuclear safety, the problem of the
persistence of the unknown arises in the guise of questions such as that

102. W. Ruckelhaus, "Science, Risk and Public Policy", in (1983) 221 Science 1026-1028 at
1026. Ruckelhaus was once Administrator of the U.S. Environmental Protection Agency.
103. Ibid.
104. Ibid., at 1027.
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of knowing which is "the effect of uncertainty as to. the values of the
parameters of the model",105 or that of knowing whether "no [possible]
scenario has been left out",° 6 and so forth. There is also the distinct
problem, experienced by every specialist in any given field, that experts
"may [and do] disagree among themselves". °7

One can imagine that in the aggregate the "political gap" existing in the
knowledge generated by positive science tends to acquire special politi-
cal significance once it is understood that

(a) research and development, and science policy generally, which in
the new constitutionalism are necessarily sustained in a situation of
countercyclical tides of deficit spending, result in part from a fiscal
policy that does not serve any reasoned set of substantive ends, 108

yielding therefore "politically defective" knowledge;

(b) such politically defective knowledge becomes the basis of the
rationality of welfare agencies and other regulatory activities; and

(c) the accumulatibn of positive scientific knowledge and expertise in
certain "paradigmatic" directions and its absorption into the regula-
tory process sustains the formation of the preconditions of the
current patterns of production and investment."'

In these three elements combined lies the political significance of all
calculated knowledge. Such elements lead to the conclusion that self-
governance, or self-regulation, as a condition desired for socioeconomic
interaction, cannot, even if guided by extensive and elaborate formal
calculus, be sustained indefinitely, without episodes of self-contradiction
and irrational, self-destructive tendencies or crises. These correspond to
events of collapse of formal norms (and/or systems of quantitative
grounds of action, namely, prices) and vacuum of legitimate substantive
motivations at the level of the institutional foundations of established
practices. The argument that a capital market crash occurs due in part to

105. W. Poole, "Optimal Choice of Monetary Policy Instruments in a Simple Stochastic*
Macro Model ", in (1970) 84 The Quarterly Journal of Economics 197-215 at 215.
106. M. E. Pate-Cornell, "Risk Analysis and Relevance of Uncertainties in Nuclear Safeties
Decisions", in Elizabeth Bailey, ed., Public Regulation: New Perspectives on Institutions and
Policies, (Cambridge: MIT Press, 1987) at 227-253.
107. Ibid., at 238. On this point, see also infra, note 109.
108. In fact, the lack of substantive ends is a general characteristic of both monetary and fiscal
policy, and it underlies the whole Keynesian conception of political economy. This is
perceivable in Keynes' half-humorous and famous suggestion that theTreasury "fill old bottles
with bank-notes, bury them at suitable depths in disused coal-mines which are then filled up
with town rubbish, and leave it to private enterprise on well tried principles of laissez-faire to
dig the notes up again", J. M. Keynes, The General Theory, supra note 64, at 129.
109. In Offe's characterization, this corresponds to "administrative recommodification"
which is hooked up with the "scientization of politics". See, C. Offe, Contradictions of the
Welfare State, (Cambridge: MIT Press, 1984) at 123-125, 112-114.
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the lack of exogenous (governmental) regulation of the institutional rules
by which such markets exist as self-organized practices " serves to
illustrate this condition.

Part IV

1. The Challenge of Contemporary Constitutional Theory

What should be retained from the above discussion is that mathematical
procedures of calculation integrate uncertainties, as masked or sup-
pressed speculative components, in the formal body of understandings
offered as stable knowledge and rules of action.

The unknown, most of all the arcana imperii, which remained the
foundation of policy under pre-modern institutions,I' were said to have
ceased to exist in liberal or English-style constitutionalism. Indeed, the
rule of law presupposes private normative differentiation and universal
intelligibility and acceptance of norms (typically, "natural" rights), in
light of which the prince loses all extraordinary or superior powers. On
the other hand, universal intelligibility and acceptance of the grounds of
action was also a characteristic of the first two rounds of criticism
(postivist and socialist) of early liberalism. However, with the rise of
Keynesianism and, in general, of public policy based on scientific
calculation materially sustained by countercyclical tides of deficit spend-
ing and by instrumental subversion of the speculative motive of money-
holders, the unknown reappears, but this time as the masked or sup-
pressed speculative dimension of the formal apparatus of government,
which is ultimately the formal constitution itself. It was this reappearance
of political mystery that has opened the possibility that, in the new
constitutionalism, under the guidance of Keynesian economic policies,
the political essence of society be reinstated, and public affairs be
conducted, on the basis of calculi whose substantive implications may not
coincide with the views and interests of institutionalized groups. 1

But this condition may fail to win recognition by public authorities,
and self-conscious reinstatement of the political essence may be ham-
pered, if either the old liberal rights remain as a necessary normative
reference with untouchable validity (for example, in the cases of priva-
tization of normative power in the name of liberal rights), or if positive
science is allowed to stand apart from explicit political considerations,

110. See R. Karmel, "Securities Industry Self-Regulation - Tested by the Crash", in (1988),
45 Washington & Lee Law Review, 1297-1319.
111. Cf. John G. A. Pocock, The Machiavellian Moment, (Princeton: Princeton University
Press, 1975) at 28.
112. See supra ,notes 78 and 99 and accompanying text.
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i.e., apart from speculations concerning the desired directions of collec-
tive material and moral change. Such speculations are normally practiced
by any citizen moved by political (secular or religious) convictions.
Moreover, all such speculations are capable of generating coherent
systems of beliefs or speculative knowledge, such as in religion, in
metaphysics or even in political parties' programmes. But only those
speculations which are capable of generating the occurence of events of
collapse of form and vacuum of substance at a recognized constitutional
level, followed by temporarily stabilized formal, public rules (statutes,
judicial decisions, administrative rulings) do attain any emancipatory
practical significance.

The problem of the liberal constitution was that the substantive
dimension of the exercise of economic power, which is necessarily based
on conflicting speculative motivations constitutive of economic compe-
tition, remained beyond the reach of formal legal rationality. Thus
politically relevant collapses of formal norms occurred most often as
coups d'itat (e.g., eighteenth of Brumaire), revolutions (e.g., 1848 in
France), or as the result of war (e.g., the American "Civil War amend-
ments"; the French Third Republic). In such abrupt transitions, there was
no instrumental effort (apart from plebiscitarian leadership) orchestrated
in order to build institutional forms that embodied the self-contradictory
political essence of society.

Similarly, in the current industrial democracies, where the "new
constitutionalism" prevails, collapses of formal norms occur in a great
proportion as elusive policy shifts, at the periphery of the central govern-
ment, in the bureaucracies which administer their formal models of how
the world works. Moreover, much of the policy shifts occurring in the
technocratic bureaucracies of industrial democracies remain subject to
instrumentally effected but merely quantitative variations of
macroeconomic policy. Thus the constitutional relevance of the occur-
rence of events of collapse of form and vacuum of substance in the new
constitutionalism is diffuse, and the intelligence of their substantive
political significance is most often lost. Most of all, these policy shifts and
the modification of social routines which they entail are very imperfectly
linked, if at all, to political practices and to ideological debate, in which
the definitions of avenues and directions of historical change are collec-
tively fought over.

The challenge of contemporary constitutional theory is therefore
twofold. First, this challenge corresponds to the need to devise institu-
tions capable of transmitting to the center of the formal political system
(the formal constitution) the occurrence of events of collapse of form and
vacuum of substance of adopted norms and policies. This transmission



442 The Dalhousie Law Journal

must be such that the events of collapse of form and vacuum of substance
are made to gain expression in substantive doctrinal contradictions (as
opposed to mere quantitative notation in mathematical equations and
formal scientific models) which convey the chief political dilemmas and
conflicts in the society. Second, the challenge of contemporary constitu-
tional theory is that of turning such doctrinally articulated political
dilemmas and conflicts into effective preconditions of economic compe-
tition and exchange relations. This twofold challenge could be met by:

(a) the articulation of constitutional doctrine (in the narrow sense of
constitutional law) with political parties' programmatic and ideo-
logical concerns; and

(b) the "legal" derivation of monetary policy.

In other words, what is accomplished today merely by means of
quantitative variations of macroeconomic policies mustbeinstrumentally
connected with substantive contents juristically and explicitly formu-
lated as the self-conscious and self-contradictory political essence of
society, which then must be established as the effective ground of
economic action.

However, as seen above, the political essence of society was shunned
under the liberal constitution as well as under the positivist and "socialist"
experiments and directions of thought.

Thus the challenge of contemporary constitutional theory will be met
only where the doctrinal articulation of the formal constitution ventures
beyond liberalism and its critics. In other words, such challenge will be
met only where law and politics are economically and instrumentally
articulated in the service of goals definitely discrepant from any conceiv-
able natural right and from any existing body of positive law. This means
to say that, beyond liberalism and its critics, constitutional adjudication
must be capable of being conducted in instrumental articulation with the
ideological speculations channelled through radicalized political parties,
which must then be juristically translated into general grounds of eco-
nomic action irreducible to "natural" rights, to "compensatory devices"
of the kind proposed by the positivist criticism discussed earlier, or to
administrative regulations of the kind prevalent in socialist planning.

Indeed, adjudication must replace the conventional "law-finding"
activity (finding the "right answer", saying what the law is, etc.) by an
emancipatory "economic reform-finding" activity. This would culmi-
nate, not with the adjudicatory declaration of pre-existing natural rights
nor of pre-existing positive law (nor yet with the corroboration or
supplementation of administrative rule-setting), but with the granting of
economic entitlements which respond to political parties' mobilization
practices and programmatic commitments. Such economic entitlements
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would definitely have to be thought of as "illegal" in light of liberal
jurisprudence. In other words, they would have to be understood as
economic entitlements against established law, which law is always that
of institutionalized groups." 3 At bottom, therefore, they would constitute
means of support of "noninstitutionalized" experiments of political
engagement with an economic import constitutive of potential alternative
directions of investment, i.e., constitutive of emancipatory drives of
qualitative diversification of the marginal efficiency of capital. This
would imply the redistribution, not of wealth alone, but of economic
power itself. Such redistribution would have to rely on the "legal
derivation" of monetary policy, which could be accomplished as follows.

The economic entitlements against established law could be attached
to open market operations in which special government papers are bought
and sold. Such special government papers could be given long-run and
differentiated substantive political meanings corresponding to the pro-
grammatic proposals debated by political parties. They could be called
"public policy bonds", and be divided into different classes, possibly with
different yields, according to the different policy areas, such as "hous-
ing", "education", "urban planning", "environmental protection", "re-
search and development", "public health", "race relations", and so forth.
Thus the legal derivation of monetary policy would involve the prudential
attribution of positive constitutional value to certain political parties"
programmatic proposals, and adjudication whereby quantities of bonds
would be assigned to "politically" aggrieved persons. Such public policy
bonds would constitute the economic basis of the economic entitlements
"against the established law'". The entitlements would, in turn be an-
chored in legally derived monetary policy.

Thus, for example, a tenant that under the formal laws must be evicted,
but that according to ideological priorities established by political parties
should not be evicted, may in fact be legally evicted and at the same time
be granted an economic entitlement "against the established law", corre-
sponding to a certain amount of "housing policy bonds", sufficient to
provide for his or her housing needs, in the context of mobilization
practices related to, say, movements in support of urban renewal in a
given city district. This would have a corresponding effect in the interest
rate. Similarly, economic competition practices considered to be fair
under the law may be deemed unacceptable under ideological criteria
whose constitutional significance is juristically recognized and by virtue
of which a politically aggrieved party (a business or class of business in

113. The opponents of social transformation, as suggested by Machiavelli, always "have the
law on their side". See N. Machiavelli, supra note 13, at 30.
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a certain geographical area) may be granted an amount of "domestic trade
policy bonds", in the context of cooperative movements supported by
political parties, and again with an influence on the interest rate. The
examples could be multiplied.

The conventional procedures and criteria for the establishment of
monetary and fiscal policies would have to be revised, since both interest
rates and the means of financing the public deficit would affect the
constitutional role of the public policy bonds. However, the general result
of the new practices and institutions would be a much greater diversity of
possible patterns of legally endorsed collective action, obtained through
incomparably better means than the mere inflationary stimulation of
economic growth, or the mere quantitative "equalization" of the interest
rate with the marginal efficiency of capital.


