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A similar analysis is found in Smithson and Smithson v. Saskem
Chemicals Ltd.% In this case, one of the plaintiffs used a chemical drain
cleaner (“Drainex”) to unblock a floor drain in the dry cleaning plant
owned and operated by herself and her husband. Four days later, the
problem was persisting and she applied a second chemical (“Gillette’s
lye”) manufactured by another company. A violent reaction occurred
during the second application. The plaintiff was splattered with the
chemical substance, suffered severe burns, and became permanently
blind. She and her husband sued the manufacturers and retailers of both
products. Both products were labelled as appropriate for cleaning drains
and were marked corrosive in conformity with federal requirements. The
labels also indicated that the products contained sulphuric acid (Drainex)
.and sodium hydroxide (lye) respectively, but did not specify the percent-
age of these chemicals. Drainex cautioned to “not use where other drain
chemicals are present”, whereas the second product was silent on this
issue. In defence, the manufacturer of lye argued that it did not owe a duty
to warn because it was unaware that its product could contribute to such
a violent reaction when mixed with sulphuric acid. Noble J. rejected this
argument because of the following: there are many decisions in the
United States where a similar product did cause these damages; both

manufacturers should know that all drain cleaners contain some form of

acid or sodium hydroxide; and, both manufacturers should have realised
that the mixing of these products created a “very real and in that sense a
foreseeable risk”.®? In other words, regardless of the manufacturer’s
actual knowledge, the circumstances indicated that it should have been
aware of the risk.

61. (1985), 43 Sask. R. 1, [1986] 1 W.W.R. 145 (Q.B.) [hereinafter Smithson v. Saskem
Chemicals cited to W.W.R.].
62. Ibid. at 153-54.
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Buchan v. Ortho Pharmaceutical (Canada) Ltd.,** Rothwell v. Raes
and Connaught Laboratories,* and many other decisions® may also be
cited for the proposition that a manufacturer has a duty to warn of risks
not only known, but reasonably knowable. The decisions mentioned thus
far deal with risks inherent in the use of certain products—the volatility
and inflammability of a sealer, the danger to eyesight of a concrete
additive, the danger of mixing drain cleaners, the serious side effects of
certain pharmaceutical products, and so on. In these cases, the product
was manufactured according to specifications and arguments about
design defects were either rejected or ignored. The only claim in tort
sustained was that the manufacturer failed to warn of arisk inherent to the
use of the product.

Other decisions apply the manufacturer’s duty to warn to risks which
are, in some respects, “external” to the product and result instead from a
defect in its manufacture or design. These decisions are particularly
noticeable because courts continue to focus on the manufacturer’s actual
knowledge of the risk and seem reluctant to adopt a reasonably knowable
standard. A telling example is the 1973 Supreme Court of Canada
decision in Rivtow v. Washington Iron Works,% where the Court held that
the manufacturer and the supplier of cranes were under a duty to warn
those to whom the cranes had been supplied of a defect in design of which
they became aware and which made the cranes dangerous for their
intended purpose.

63. (1986),52 O.R. (2d) 92,25 D.L.R. (4th) 658 at 666 [hereinafter Buchan v. Ortho cited to
D.LR.].

64. (1988), 66 O.R. (2d) 449,54 D.L.R. (4th) 193 at 336 (H.C.) [hereinafter Rothwell v. Raes
cited to D.L.R.].

65. See, for example, Labrecque v. Saskatchewan Wheat Pool, [1980] 3 W.W.R. 558, 110
D.L.R. (3d) 686 at 691 (Sask. C.A.) reversing in part, [1977]1 6 W.W.R. 122, 78 D.L.R. (3d)
289 (Q.B.) [cited to D.L.R.] (a manufacturer of herbicide “ought to have known” the
characteristics of the product which made it suitable for use on flax crops only under certain
specific conditions); Cominco Ltd. v. Westinghouse Can. Ltd. (1981), 45 B.C.L.R. 26, 127
D.L.R. (3d) 544 reversed on other grounds (1983), 45 B.C.L.R. 35, 147 D.L.R. (3d) 279
[hereinafter Cominco v. Westinghouse cited to D.L.R.] (evidence sufficient to support a
conclusion that the defendant knew or ought to have known of a cable’s propensity to catch
fire); Pirie v. Merck Frosst Canada Inc. (1989), 243 A.P.R. 337, 96 N.B.R. (2d) 337 (Q.B.)
[hereinafter Pirie v. Merck Frosst cited to A.P.R.] (the expert evidence supports an inference
that a manufacturer of herbicide used for potatoes knew that increased loss of potatoes from
bacterial soft rot was an inherent risk associated with the use of the product on potatoes that
were coming wet from the field, after a wet season, to be placed in storage without forced
ventilation); and Chase v. Goodyear Tire & Rubber Co. (1991),291 A.P.R. 181, 115N.B.R.
(2d) 181 (Q.B.) [hereinafter Chase v. Goodyear cited to A.P.R.] (because of a number of
complaints made each year, a manufacturer of tires “should have anticipated” that the radial
cords of its tires may have gradually weakened through over-deflection while the tire has been
in use, that the sidewalls may explode while being inflated, and that anybody inflating the tire
should use the “clip-on” air valve and stand well away when the tire is being inflated).

66. Supra, note 14.
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The plaintiff in Riviow v. Washington Iron Works used special cranes
in its logging business. The cranes were designed and manufactured by
one defendant and supplied by the other. To both defendants’ knowledge,
a defective design made the continuous use of the cranes dangerous—
cracks in the mountings would develop under operation leading to
potential collapse. Extensive repairs and alterations were required to
render the cranes safe for their intended purpose. Despite having actual
knowledge of the defect and of the use the plaintiff intended to make of
the cranes, neither of the defendants took any steps to warn of the potential
danger and necessity for repairs. Indeed, the plaintiff was first made
aware of the seriousness of the situation during the busiest season of the -
year when, following a fatal accident involving another crane designed
and manufactured by the same manufacturer, the plaintiff took the
precaution of inspecting its cranes for structural defects. During inspec-
tion, it discovered what the defendants knew of the defect many months
earlier. The plaintiff sued the manufacturer and supplier for the costs of
repairing the cranes and for the loss of profits suffered while the cranes
were idle.

The decision of the Supreme Court is mostly noted for its discussion
of the plaintiff’s attempt to recover in tort for purely economic losses.*
The aspect on which I concentrate here is the Court’s treatment of the duty
to warn. Writing for a 7-2 majority, Ritchie J. observed on several
occasions that the plaintiff’s suit was based on a failure to warn and not
on a negligent manufacture and design of the product supplied. Accord-
ing to Ritchie J., “[t]he difference between the two types of liability and
consequent damage is that one may arise without the manufacturer
having any knowledge of the defect, whereas the other stems from his
awareness of the danger to which the defect gives rise.”* In other words,
the defendant’s actual knowledge of the risk is not only an aggravating
circumstance in determining the existence of a duty to warn, it is a sine
qua non.% The reasons of Ritchie J. are replete with references to the
defendants’ actual knowledge of the risk posed by the defective cranes,

67. Onthis aspect, a more recent discussion may be found in Canadian National Railway Co.
v. Norsk Pacific Steamship Co., supra, note 29.

68. Supra, note 14 at 542 [emphasis added].

69. Ritchie J. characterized the basis of liability in this way in order to deal with the problem
of recovery for purely economic loss presented by the plaintiff’s claim. Apparently, it was
acceptable to the majority to allow a claim for economic loss in circumstances where a
manufacturer could have prevented the losses at very little cost had it disclosed the information
to which it was privy. However, the majority seemed uneasy about allowing such recovery
where only a defect in manufacture or design was present and this on the assumption that such
defects do not necessarily carry with them the defendant’s knowledge of the risk involved.
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of the person who would be using the cranes, and of the purpose for which
this person would use the cranes.” This knowledge carried with it a duty
to warn those to whom the cranes had been supplied of the danger, a duty
which “arose at the moment when the [defendants] or either of them
became seized with the knowledge”.”! Even if the defect was discovered
after the product’s supply, the defendants had a duty to warn those to
whom the product had already been supplied.”

Another illustration is offered by the decision of the Saskatchewan
Court of Appeal in Setrakov Construction Ltd. v. Winder’s Storage &
Distributors Ltd.” There, the owner of a 1969 Caterpillar tractor hired a
common carrier to move the tractor a short distance. The carrier loaded
the tractor onto a trailer purchased as a used unit from its manufacturer,
the Fruehauf Trailer Company of Canada. Apparently because of the
trailer’s defective suspension, the tractor was thrown off and damaged
shortly after beginning its voyage. The owner of the tractor recovered in
full from the common carrier since the latter was legislatively subject to
absolute liability. The Court held, however, that the carrier could recover
against the manufacturer of the trailer in tort for the amount of damages
awarded to the owner. The manufacturer had been informed by the
manufacturer of the trailer’s suspension of a design defect and of the need
for remedial measures. The former nonetheless supplied the trailer to the
carrier without warning. Relying on Rivtow v. Washington Iron Works,
Hall J.A. held that the manufacturer of the trailer “had the duty either to
make the trailer safe before it was sold or to warn [the carrier]. It’s failure
to do either was the cause of the accident and it is liable.”” Again, the
manufacturer knew of the risk and of the person who would suffer should
such a risk materialize.

70. In this respect, the emphasis was placed not only on the defendants’ foreseeability of the
risk, but also on their foreseeability of the ultimate plaintiff.

71. Supra, note 14 at 536.

72. On the post-supply duty to warn, see also Cominco v. Westinghouse, supra, note 65;
Nicholsonv.John Deere Ltd., supra, note 14 (manufacturer of alawn mower has a duty to warn
users upon becoming aware of a design defect creating an unreasonable risk of fire); and N.S.
(Ministry of Government Services) v. Picker Canada Ltd. (1989), 92 N.S.R. (2d) 385, 237
A.P.R. 385 (T.D.) (manufacturer of 2 component part used in an X-ray machine has a duty to
warn the manufacturer of the ultimate product about a defect in the component part after
becoming aware of it, even though the component has already been incorporated into the
product).

73. (1981), 11 Sask. R. 286, 128 D.L.R. (3d) 301 (C.A.) [hereinafter Setrakov v. Winder’s
cited to D.L.R.]. No mention is made of Saskatchewan’s Consumer Products Warranties Act,
R.S.S.1978,¢.C-30.The part of this decisionrelevant to this article addresses the manufacturer’s
liability in tort.

74. Ibid. at 304.
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McCain Foods Ltd. v. Grand Falls Industries Ltd.” provides a recent
example of failure to warn in conjunction with manufacture and design
defects. In late 1986, the plaintiff hired a crane mounted on a truck and
an operator to lift a heavy juice packaging machine and load it on a trailer
for delivery. The lessor of the crane (Grand Falls) had purchased it second
hand in 1980, when it was already twelve years old. The life expectancy
of the crane was twenty years. Due to a defect in the mounting of the crane
which occurred during manufacturing in 1967-68, the crane collapsed
during the procedure causing substantial damage to the juice packaging
machine. The manufacturer had issued service bulletinsin 1977 and 1981
withrespect to the fatigue of the welded structures of the crane, but Grand
Falls had not received them. The plaintiff sued Grand Falls for breach of
an implied warranty of fitness as well as the manufacturer for negligence.
The trial judge found Grand Falls liable to the plaintiff for its damages,
but found that the former was entitled to be fully indemnified by the
manufacturer for negligence in manufacturing the crane. The manufac-
turer appealed arguing that there was insufficient evidence of negligence
and that the trial judge imposed a standard of care close to that expected
of an insurer.

Angers J.A., writing for the majority, essentially equated the finding
of a defect in the court below with a finding of negligence in the
manufacture of the crane. But, in an attempt to de-emphasize the lack of
evidence of negligence, he held that this defect only “contributed to the
loss”.™ The real cause of the accident, according to him, was the
manufacturer’s failure to warn a “known consumer” (Grand Falls) of the
defect. Although the manufacturer was aware of “the possibility of a
problem developing with the welding” of its cranes and was aware that
Grand Falls had purchased one of the cranes “with a potential welding
problem”, there was no evidence that ithad taken any steps to specifically
warn Grand Falls. Knowledge of a potential defect in the manufacture of
the crane imposed a duty upon the manufacturer to ensure that a “known

75. (1991),116 N.B.R. (2d) 22, 80 D.L.R. (4th) 252 (C.A.), varying (1990), 106 N.B.R. (2d)
296,67D.L.R. (4th)29 (Q.B.), leave to appealto S.C.C. denied 85 D.L.R. (4th) viii [hereinafter
McCain v. Grand Falls cited to D.L.R.].

76. Ibid. at 261.
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consumer” was made aware of the potential danger posed thereby.”
Service bulletins issued on two occasions were not sufficient to bring the
matter home to Grand Falls.”

Assuming a duty to warn was owed to the plaintiff, the next question
is whether this duty was breached. I now turn to this question. As
mentioned in Part I, when the standard of liability is negligence, this
question is answered by focusing on the manufacturer’s conduct in all the
circumstances and asking whether a reasonable person placed in like
circumstances would have behaved similarly. If so, the manufacturer’s
conduct is adjudged reasonable and there is no liability for any harm
caused. In an action for failure to warn, however, it is apparent that many
Canadian courts are not primarily concerned with the conduct of the
manufacturers . They focus instead on the product which caused harm to
the plaintiff and only ask whether it is defective. In this respect, the
inquiry is similar in form to the question of whether a product contains a
defect in manufacture or design. It is a technical analysis, detached from
the manufacturer’s conduct, and focusing solely on the nature of the
product before the court. The ultimate question is not whether the
behaviour at issue creates an unreasonable risk of harm to others, but
whether the product, detached from its manufacturer’s behaviour, falls
below the standards which, at this time and place, courts declare as
minimal for consumer products. Often, a manufacturer who supplies a
product which is defective by reason of inadequate warnings will be held
liable no matter how reasonable its conduct might be by traditional
standards.

77. Once again, this case highlights the other component of foreseeability that courts
emphasize when dealing with a manufacturer’s failure to warn of known defects: foreseeability
of the user of the product. Further illustrations of a manufacturer’s duty to warn of known
defects in the manufacture or design of its product include Lavoie v. Poitras Gas & Oil Ltd.
(1979), 28 N.B.R. (2d) 541, 63 A.P.R. 541 (C.A)) (manuvfacturer having knowledge of
defective seems in a gasoline tank); Nicholson v. John Deere, supra, note 14 (manufacturer of
lawn mower must warn of a design defect creating a risk of fire once it becomes aware of said
defect); Strata Plan N38 v. Charmglow Prod., [1988] B.C.W.L.D. (manufacturer defectively
designed its barbecue so as to permit placement of propane tanks directly under barbecue and
failed to warn consumers against such use); and McEvoy v. Ford Motor Co. (1989), 17
A.C.W.S.(3d) 355, supplementary reasons at41 B.C.L.R. (2d) 224,18 A.C.W.S. (3d) 650, and
45 B.C.L.R. (2d) 363, 20 A.C.W.S. (3d) 760, affirmed by (1992), 63 B.C.L.R. (2d) 362, 88
D.L.R. (4th) 358 (sub nom. McEvoy v. Capital Motors (Pouce Coupe B.C.) Ltd.) (Canadian
distributor of a pick-up truck manufactured in the United States was aware of a defect in the
design of the park gear prior to purchase by the deceased, but took no steps to remedy the defect
Or t0 Warn consumers).

78. However, Grand Falls was held 25% responsible for not having conducted a reasonable
inspection of the crane upon its delivery.
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For the purpose of analysis, case law addressing the breach issue may
be divided into four broad categories. First, cases where the manufacturer
offers no warning whatever about a known defect in the manufacture or
design of a product which creates a risk of danger to its users. Second,
cases where the manufacturer does give some warning of aknown defect.
Third, cases where the manufacturer gives no warning whatever about a
known or knowable risk inherent to the use of an otherwise properly made
and designed product—a product containing no apparent defects trace-
able to its manufacture or design. And fourth, cases where the manufac-
turer gives some warning of such arisk. The common denominator for the
first two categories is the object of the duty. In these situations, the danger
posed to consumers stems from a defect in the product traceable either to
its manufacture or to its design, and the inquiry considers whether
consumers were properly warned of this defect and its attendant danger.
The duty to warn in the other two categories has a different object. Inthese
contexts, the danger to consumers stems from a risk inherent in the use of
an otherwise properly made and designed product.

I begin with categories one and three, that is, where the manufacturer
has given no warning whatever of the danger stemming either from a
known defect traceable to the manufacture or design of its product, or
from some known or knowable characteristic inherent to its use. Ex-
amples of the former include Rivtow v. Washington Iron Works (no
warning of known design defect in cranes),” Setrakov v. Winder’s (no
warning of known design defect in suspension of trailer),* and McCain
v. Grand Falls (no warning of known defect in the manufacturing of
crane).’! Examples of the latter kind include Smithson v. Saskem Chemi-
cals (no warning on drain cleaner of knowable danger of mixing with
another drain cleaner),*? Pirie v. Merck Frosst (no warning on fertilizer
of knowable risk of bacterial soft rot to potatoes),** and Skelhorn v.
Remington Arms Company Inc. (no warning on package of cartridges
about how to avoid injury from misfires).®

Understandably, the question of breach is relatively straightforward
when no warning whatsoever is provided. The focus is entirely on
whether the manufacturer owed a duty to warn the plaintiff of the risk
which materialized. If such a duty arose, this conclusion is essentially

79. Supra, note 14.
80. Supra, note 73.
81. Supra, note 75.
82. Supra, note 61.
83. Supra, note 65.
84. (1989), 69 Alta L.R. (2d) 298 (C.A.) [hereinafter Skelhorn v. Remington].
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sufficient to find the manufacturer liable for damages caused by its failure
to warn. The rationale appears to be that it is negligent behaviour for a
manufacturer to fail to warn of defects in its products once it becomes
seized with this knowledge, and thatitis also negligent to supply products
without warning of known or knowable dangers inherent to their use.
Such behaviour creates an unreasonable risk of harm. In short, a reason-
able manufacturer foreseeing such dangers would have behaved differ-
ently than the defendant; it would have provided at least some warning.
To this extent, courts faced with cases of the first and third categories are
relatively faithful to a negligence standard of liability. Arguably, the
reason is less that they are particularly dedicated to fault-based liability,
than that they have the fortune of dealing with facts where the respective
manufacturers have done nothing to apprise consumers of very real and
foreseeable dangers. In such situations, few would dispute that reason-
able behaviour requires at the very least some form of warning.
Having said this, the standard of liability applied in these decisions
may still be very demanding. Like negligence itself, the foreseeability
requirement at the heart of the duty to warn can be manipulated depending
on the desired result. Especially in cases involving dangers inherentin the
use of a product,®® many courts appear to give considerable weight to
circumstantial evidence and impute to the manufacturer a sometimes

85. As mentioned above, courts dealing with a failure to warn of a defect in manufacture or
design tend to limit foreseeability to the defendant’s actual knowledge of the defect.
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very refined knowledge of the risk.%¢ These decisions are perhaps easier
to reconcile with a standard of negligence, but they nonetheless reflect a
trend towards imposing greater responsibilities on manufacturers. The
inquiry into foreseeability is naturally characterized by retrospection. In
an action for failure to warn, arisk somehow associated with a product 2as
materialized, and the question is whether it is of such nature and
magnitude that the defendant ought to have foreseen and specified it. But
inanswering this question it is worth keeping in mind the insightful words
of Lord Simonds: “After the event even a fool is wise. But it is not the
hindsight of a fool; it is the foresight of the reasonable man which alone
can determine responsibility.”*” Although these decisions do not adopt a
standard of strict liability in the sense defined here, they nonetheless
sanction “stricter” liability for negligence. They demand greater fore-
sight on the part of the reasonable manufacturer than was required in the
past.

86. For two recent examples, see Pirie v. Merck Frosst, supra, note 65 and Skelhorn v.
Remington, supra, note 84. In the former, the trial judge observed that the expert witness of a
potato supplement (“Mertect”) manufacturer had written an article in July of 1979, shortly
before the product was supplied to the plaintiff farmers, hinting at the risk of soft rot and
recommending ventilation in storage bins as a precautionary measure. This expert worked “in
conjunction with” the manufacturer, and thus McLellan J. found it was a “reasonable
inference” that the latter knew of the article before supplying the product to the plaintiffs. The
brochure accompanying the product never mentioned the risk of soft rot nor any other inherent
risk associated with the use of Mertect. From this evidence, the trial judge concluded that the
manufacturer “knew that increased loss from bacterial soft rot was an inherent risk associated
with the use of Mertect on potatoes that were coming wet from the field after a wet season to
be placed in storage without forced draft ventilation through the bins” (at 345). He held that
the manufacturer was under a duty to warn consumers of this danger and that it was negligent
for failing to do so. In Skelhorn v. Remington, the plaintiff was injured when attempting to
remove a.22 calibre cartridge manufactured by the defendant from his rifle following a misfire.
The cartridge exploded approximately 10 seconds after misfiring, possibly becauseit struck the
ejector while the plaintiff was attempting to remove it using what was described as an unsafe
method, not usually adopted by the plaintiff. The jury found no negligence in the manufacture
or design of the cartridges, but found that the manufacturer owed—and had breached—a duty
to warn about procedures to be used to avoid injury from misfires. On appeal, Irving J.A.
reviewed the evidence on the issue of warning. The only evidence was one answer given by the
manufacturer’s expert witness. During cross-examination of this witness, plaintiff’s counsel
read an excerpt from “The American Rifleman” magazine to the effect that one ought to ensure
that no protuberance might hit the cartridge’s rim when attempting to dislodge a misfired
cartridge, and asked (at 302): “Would you agree that that is good advice?” The expert witness
replied “That’s good advice.” Based on this answer, Irving J.A. concluded “[tlhere was
evidence permitting the jury to find that the [manufacturer] was negligent by failing to give an
appropriate general warning about extraction and ejection of unfired cartridges” (at 302). In
both cases, the plaintiffs were held contributorily negligent and were assigned with 50% and
80% of the blame, respectively.

87. Overseas Tankship (U.K.) Ltd. v. Morts Dock & Engineering Co. (The Wagon Mound),
[1961] A.C. 388 at 424, [1961] 1 All E.R. 404 (P.C.).
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I now address cases of the second category. Here, unlike the first
category of cases, the manufacturer makes some attempt to warn consum-
ers of the defect discovered in its product, either before supplying the
product or afterwards. Manufacturers commonly issue service bulletins
to distributors and sometimes directly to consumers, warning of various
defects and requesting that remedial measures be taken. A warning can
also appear on the product’s packaging or in an accompanying manual.
The ultimate warning in this category occurs when the productis recalled
by the manufacturer for repairs or replacement. Here, the inquiry into
whether the manufacturer has breached its duty to warn becomes more
involved. It is no longer sufficient to concentrate on foreseeability of the
risk and answer that the manufacturer failed to warn of a risk which was
foreseen. Indeed, the manufacturer as made an attempt to fulfil its duty
and the court must now evaluate this effort. Theory dictates that the focus
be on the manufacturer’s behaviour viewed through the spectacles of a
reasonable person. But Canadian courts are gradually departing from this
standard in such cases. Instead, they judge the manufacturer’s efforts by
focusing solely on the product at issue and asking whether the warning
was adequate. In my view, the question of adequacy along with the
inquiry which it necessarily entails has led Canadian courts closer to
adopting a de facto standard of strict liability.

I did not find any reported decision in which the manufacturer gave a
warning of a known defect where the warning was judged adequate to
discharge its duty. Many defendants have made this argument. Indeed,
the question of warning is raised not only by the plaintiff as a basis of
liability, but increasingly by the manufacturer in order to excuse its
conduct. To date, courts have dismissed such claims and have adopteda -
very strict approach on the adequacy issue. Some courts have ventured
further, suggesting that even if a warning about a defect is adequate in the
circumstances, it does not automatically dissolve liability for supplying
a defective product. According to them, just because a manufacturer
warns of known defects, it does not necessarily follow that it should
escape liability for the underlying failure to manufacture or design the
product carefully.

Nicholson v. John Deere Ltd.® provides a good illustration of these
directions. The plaintiffs lost their home following a fire in May of 1981.
On the day of the accident, one plaintiff was in the garage refilling the fuel
tank of their garden and lawn riding mower purchased second hand in
1975, and manufactured by one of the defendants in 1967. The tractor’s

88. Supra, note 14.
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gas tank was located within close proximity of its battery. This particular
model (model 112) came from the assembly line equipped with covered
battery terminals, unlike its predecessor (model 110), but consumers and
service people usually removed these covers. The plaintiff placed the
tank’s metal cap on the flat surface of the tank during the refuelling. The
cap was instable partly because of a 15 cm. metal stick attached thereto
which belonged at the time of manufacture to a fuel-gauge system no
longer in working condition. The cap began to roll in the direction of the
battery and some part of it came into contact with the uncovered positive
battery terminal, causing a spark that ignited gasoline vapours which had
gatheredin the area. A fire ensued and the plaintiffs’ home was destroyed.
They sued the manufacturer of the tractor for negligent design and for
failing to warn about the risk of fire caused by the close proximity of the
exposed battery and the fuel tank. They also sued the person who had
repaired their tractor on several occasions for negligent servicing and
failure to warn. -

The trial judge found that the plaintiff in question had behaved
reasonably both before and after the accident. The sole cause of the fire
was the close proximity of the exposed positive battery terminal to the
fuel reservoir. In this respect, Smith J.-found the manufacturer negligent
ontwo alternative grounds. First, the placement of the battery and the tank
inrelation to each other represented a design defect creating an unreason-
able risk of fire.% Alternatively, the manufacturer had failed to meet its
duty to warn of this defect, once it became known. This was based on the
assumption that it might be “casting too heavy a burden on the manufac-
turer given the state of art”® to hold that it ought to have known of the
defect at the time of manufacture—a pre-condition to recovery under
both grounds. However, once the manufacturer acquired this knowledge,
it had a duty to warn consumers. There was evidence showing that the
manufacturer had knowledge of the defect after the product’s manufac-
ture. Besides equipping the model 112 with a battery cover, the manufac-
turer issued the following warnings: the operator’s manual “warned
unequivocally and in several places against allowing sparks or flames
near acharged battery”, warned of not touching the battery with any metal
objects during refuelling, and spoke of making sure that the positive
battery terminal was covered with a rubber boot; a green label placed on

89. This defect was sufficient to allow the plaintiffs to recover in full for their losses,
regardless of any warnings given by the manufacturer. Indeed, according to Smith J., that the
manufacturer may have eventually warned of the problem ought not to discharge it from
liability for the underlying defect. Supra, note 14 at 549.

90. Ibid. at 547.
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the fuel tank was marked “danger” and repeated the warnings included in
the manual; in early 1980 the manufacturer issued a battery cover safety
kit and implemented a programme to advise users of models 110 and 112
of the hazard—it placed newspaper advertisements and sent unregistered
letters to known original users and to territory managers and service
managers informing them of the programme and urging users to have the
safety kit installed; and, a “tagging parts” programme was implemented
in conjunction with its dealers in the spring of 1981 whereby parts
indigenous to the tractors at issue would be affixed with a card describing
the potential problem.

In reviewing the manufacturer’s efforts to warn consumers, Smith J.
makes it clear that the duty to warn is extremely stringent.”! With respect
to the warnings given, he found the following: the plaintiffs’ second hand
tractor did not come with an owner’s manual; the decal might not have
been in place on the plaintiffs’ tractor and, in any event, it “should have
been of a red and white combination” instead of green;* both the manual
and the warning “lack the specificity required of the warning which the
ever-evolving law of products liability demands of manufacturers of
dangerous products”;* only a small fraction (15%) of owners targeted by
the letters and advertisements were being reached and a sense of urgency
was not transmitted to dealers; and, the tagging programme was “ambi-
tious although largely unsuccessful” because it did not begin early
enough in the year and did not follow up with dealers more aggressively.
Thus, he held that the manufacturer had breached its duty to warn.*

Smith J.’s reasons focus exclusively on the nature of the warnings
given, and place the extremely stringent standard of “ensuring” that users,
even second hand purchasers like the plaintiffs, are made aware of a
design defect.”® One is left to wonder what other reasonable actions a
reasonably prudent manufacturer ought to have taken in the circum-

91. Supra, note 14 at 547 (“the burden upon the manufacturer is a heavy one of ensuring that
the danger is bronght home to the consumer™) and at 549 (“duty to devise a programme that
left nothing to chance”) [emphasis in original].

92. Ibid. at 548.

93. Ibid. at 549.

94, Smith J. also found the repairer liable in negligence for not bringing the danger to the
attention of the plaintiffs when the tractor was serviced in May of 1981: ibid. at 550-51. In other
words, the manufacturer’s efforts were sufficient to shift some responsibility for the loss to the
repairer (who became aware of the safety kit programme), but not to the plaintiffs (who
apparently did not). On this point, see also Olshaski Farms Ltd. v. Skene Farm Equipment Ltd.
(1987), 49 Alta L'R. (2d) 249, [1987] 2 W.W.R. 691 (Q.B.).

95. Itis noteworthy that the manufacturer’s foreseeability of the plaintiff in Nicholson v. John
Deere Ltd. was not as manifest as in the cases discussed earlier with respect to the duty issue.
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stances? Clearly, the manufacturer’s conduct in attempting to warn
consumers of the danger was reasonable, but such was not the focus of the
inquiry. Nicholson v. John Deere Ltd. demonstrates the extent to which
Canadian products liability law is indeed “ever-evolving”. However,
contrary to what Smith J. appears willing to admit, at least with respect
to failure to warn it is evolving in the direction of strict liability.

Another example from the second category is Can-Arc Helicopters
Ltd. v. Textron Inc.* In October of 1987, a helicopter owned by one
plaintiff and leased by the other was severely damaged when it made an
emergency landing following a sudden loss of power due to the failure of
a gear. The helicopter was manufactured by one defendant and serviced
by the other. The gear failure was linked to the chromium plating used,
which weakened the gear and which was contrary to the manufacturer’s
design specifications. The design was improved and, in April of 1987, the
manufacturer issued a service bulletin recommending inspection of all
engines and installation of the new gear. The bulletin “recommended”
that the replacement be done on all installed gearboxes “at next return to
an authorized service centre” and on all spare gearboxes prior to instal-
lation. It warned that “[nJon-compliance with this Service Bulletin can
resultin gearbox failure causing complete loss of power”. In July of 1987,
the helicopter in question was taken to the second defendant for another
purpose where it was inspected and released as serviceable without any
alterations to the gearbox.

The trial judge found that the gear’s failure was principally due to its
negligent manufacture. Unlike in Nicholson v. John Deere Ltd., there
were no doubts about the manufacturer’s knowledge at the time of
manufacture. Paris J. then suggested that the manufacturer would “not be
liable to a user if it gives clear warning [...] and the user suffers damage
by carelessly disregarding that warning”.”” He found that the-service
bulletin did not constitute an adequate warning to people such as the
plaintiffs, “particularly users who brought their engines into a servicing
agent’s facilities to be tested but not necessarily to be repaired or

96. (1991),63 B.C.L.R. (2d)207,86 D.L.R. (4th) 404 (S.C.) [hereinafter Can-Arc v. Textron
cited to D.L.R.].

97. Ibid.at414. Thisislessdrasticthan Smith].’s view in Nicholsonv.John Deere Ltd.,supra,
note 14 at 549, that no amount of specificity could excuse a manufacturer who places a known
defective product into the market. Despite their difference in tone, Paris J. ultimately took a
similarly strict approach with respect to the warnings given by the manufacturer.
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overhauled”.%8 Paris J. also believed that the phrase “it is recommended”
did not sufficiently convey the urgency of the situation. A phrase such as
“to be accomplished” ought to have been used. In the end, the warning
was “confusing” because it did not require the customer to take immedi-
ate action, but warned of the serious consequences of not doing so.
Interestingly, the trial judge then turned to the conduct of the plaintiff
lessee and held that it was contributorily negligent in not doing anything
about the service bulletin. Although the warning was confusing, “the
bulletin did contain a specific requirement, namely, that the bevel gear be
replaced, and it warned that the failure to do so could result in a complete
loss of power”.** Thus, a warning inadequate to fulfil the manufacturer’s
duty to warn was nonetheless able to convey enough knowledge of the
risk to the consumer to make the latter contributorily negligent.!®
Lastly, I discuss cases falling within the fourth category outlined
earlier, that is, those where the manufacturer makes some effort to warn
about a known or knowable risk inherent to the use of an otherwise
properly made and designed product. By far, most reported cases fall in
this category and the vast majority of these decisions hold the relevant
warning was inadequate in the circumstances. True, “courts appear to be
demanding more explicit warnings than in the past”.!%! But, in my view,
the reason for this is that a noticeable trend towards the adoption of de
facto strict liability is under way. The propensity to decide the question
of breach regardless of fault was influenced by the decision of the
Supreme Court of Canada in Lambert v. Lastoplex, a case discussed
earlier with respect to the duty issue.'® There, Laskin J. focused almost

98. Can-Arc v. Textron, ibid. This distinction between types of users is puzzling. Are users
who have their engines tested an identifiably different group from those who have them
repaired or overhauled, so that the manufacturer could have taken specific actions vis-a-vis the
former? Paris J. made this distinction because of evidence showing that the practice in the
helicopter industry was to not comply with service bulletins when an engine is returned for
testing (as it was in this case) unless the engine is repaired or overhauled afterwards. How does
such a practice affect the reasonableness of the manufacturer’s conduct? More importantly,
what measures could the manufacturer have taken to “bring the danger home” to users such as
the plaintiffs who would return the engine only for testing? The service bulletin recommended
to make the changes on the “next return to an authorized service centre”. Was this not
sufficiently clear to apply to all users, regardless of individual motives for having an engine
serviced? The trial judge believed this language was less precise and imperative than other
bulletins issued by the manufacturer using words such as “returned for any reason” and
“returned for repair or overall™: ibid. at 415. In terms of the behaviour expected of areasonable
person, is there a meaningful difference between “next return” and “return for any reason”?
99. Ibid. at 415.

100. The trial judge apportioned the responsibility between the lessee of the helicopter and
the manufacturer at 40% and 60% respectively.

101. Waddams, supra, note 2 at 54.

102. Supra, notes 56-59 and accompanying text.



334 The Dalhousie Law Journal

exclusively on the quality of the product supplied in order to decide
whether the manufacturer had breached its duty to warn. The Court did
not seem particularly concerned with the reasonableness of the
manufacturer’s conduct in all the circumstances, but rather with a
technical analysis of whether the product met certain minimal standards
of safety. To be sure, the manufacturer’s labels did not specifically warn
against leaving pilot lights on, in or near the working area, unlike the
warning attached to a similar product sold by a competitor. In this respect,
there was some evidence on which to judge the manufacturer negligent
since it knew of a hazard associated with the use of its product and its
behaviour was below that of another manufacturer faced with similar
circumstances. The reasons of the Court, however, focus solely on the
explicitness of the labels attached to the product. After announcing
guiding principles,'® Laskin J. held that the cautions on the labels “lacked
the explicitness which the degree of danger in its use in a gas-serviced
residence demanded”.!® That is, the labels did not warn against sparks or
specifically against leaving pilot lights on, in or near the working area. Of
course, I am not suggesting that this case was wrongly decided since, as
mentioned, there was evidence of negligence. But the preoccupation in
the Court’s reasons with the specific language of the labels announced a
shift in emphasis from the reasonableness of the manufacturer’s conduct
to the defective nature of the product.

Using a similar analysis, the second manufacturer involved in Smithson
v. Saskem Chemicals was held liable for breaching its duty to warn of the
knowable danger of using its product in conjunction with another
chemical drain cleaner:!® This conclusion was reached despite the fact
that its product was marked corrosive pursuant to federal regulations,
indicated that it contained sulphuric acid, and cautioned to “not use [the
product] where other drain chemicals are present”. Noble J. was troubled
by the size of the print used for the label, by the fact that no percentage
for the content of sulphuric acid was given, and by the absence of a
specific warning about the type of risk which could materialize should the
product be used in the presence of another drain cleaner. Interestingly, in
rejecting an argument of contributory negligence based on this warning,

103. Supra, note 14 at 125. First, a general warning will not suffice where the likelihood of
the danger may be increased according to the surroundings in which it is expected that the
product will be used. Second, the required explicitness of a warning will vary with the danger
likely to be encountered in the ordinary use of the product.

104. Ibid.

105. Supra, notes 61-62 and accompanying text. As noted, the first manufacturer was held
liable for not giving any warning whatever. Both defendants were held jointly and severally
liable for the plaintiffs’ losses.



