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existing laws or regulations took place, but rather that such laws are
unenforceable due to the provisions of s. 52 of the Constitution Act, 1982.

However, technical defences as to whether proof of the offence has
been made out, unless resulting in a motion for non-suit, must await final
argument. This means that aboriginal parties must present their s. 35
evidence and argue any technical defences at the end of the trial. If, in fact,
the Crown has failed to establish any requisite element of the offence
beyond a reasonable doubt, an acquittal will result; however, the aborigi-
nal defendants will have been put through the enormous expense of
raising constitutional issues and introducing complex evidence in cir-
cumstances where the merits of the constitutional argument were super-
fluous. The Supreme Court has itself held that if a court can decide a case
without having to consider any constitutional issues, it should do so.67

Once the Crown has proven its prima facie case, as discussed, the
burden of establishing an aboriginal or treaty right shifts to the defence.
There is, at this time, no requirement that the Crown present its justifica-
tory evidence as part of its prima facie case. Although the issue was raised
by the defence in Sparrow, who had put the Crown on notice at trial that
such issues should be addressed by the Crown as part of its primafacie
case, the Court did not make the onus of proof clear, noting only that,

[blefore the trial, defence counsel advised the Crown of the intended
aboriginal rights defence and that the defence would take the position that
the Crown was required to prove, as part of its case, that the net length
restriction was justifiable as a necessary and reasonable conservation
measure.... That case was not fully met by the Crown.68

VI. Defence Requirement of Disclosure

Where an aboriginal or treaty right defence under Sparrow is successful,
legislation or actions 69 which are inconsistent with the right and which
cannot be justified are declared unenforceable as being unconstitutional.
Therefore, where legislation is being challenged, the defence is required
to deliver a Notice of Constitutional Question both to the provincial and
federal Attorneys General as well as the prosecutor with carriage of the
proceedings. The Notice must set out the law to be challenged under s. 52
and the type of aboriginal or treaty rights to be invoked. It is not clear

67. Bisaillon v. Keable, [1983] 2 S.C.R. 60 at 71,7 CCC. (3d) 385; R. v. Skoke-Graham,
[1985] 1 S.C.R. 106 at 121-22, 17 C.C.C. (3d) 289.
68. Supranote4at 1120.
69. For example, in Nikal, supra note 8, the Supreme Court declared a specific licence issued
in 1986 to be unconstitutional based on the management scheme in existence at the time.
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whether such a notice is required where it is not the legislation itself, but
an action taken under legislative authority which is challenged. It is
unlikely that such notice would be required where, for example, a fishing
licence and not the legislation under which it was issued was being
challenged by the defence as a prima facie infringement.

The requirements and formalities of notice vary from province to
province and the degree of disclosure depends, for the most part, on which
court is to hear the trial. Under the Criminal Proceedings Rules of
Ontario,7" for example, notice of application and constitutional issue is
required to be made at least 15 days before trial where the application is
to be made at trial and must state the documentary, affidavit and other
evidence to be adduced at the hearing.7' However, the Rules are only
applicable to proceedings within the jurisdiction of the Ontario Court
(General Division), which is a superior court, while most fishing cases
proceed as offences under provincial legislation or under federal regula-
tions to the Fisheries Act.72 These cases are tried before justices of the
peace or provincial judges who are not subject to the Criminal Proceed-
ings Rules.73

There is certainly no obligation on the defence to raise a s. 35 defence
until proof of the offence has been made out at trial. Proof of whether the
Crown has lived up to its obligations under Sparrow, a factor in determin-
ing the constitutionality of the legislation, may not be known until the
Crown has determined whether to call evidence of justification, and
sometimes then not until Crown witnesses have testified and been
cross-examined. As well, in Sparrow-type proceedings, neither the
defence nor the Crown is required to call evidence on certain issues until
a sufficient degree of proof has been adduced by the other side thereby
invoking the other side's burden of proof.

As stated by the Supreme Court of Canada in R. v. DeSousa,74 a motion
to quash the indictment on grounds of constitutional invalidity may be
brought at any time and the trial judge has the discretion to rule on the
application when brought, or to reserve until the end of the case. Indeed,
the general rule set out by the Supreme Court of Canada is that adjudica-
tion of such issues should not be conducted without a factual basis and the

70. Ontario Court of Justice Criminal Proceedings Rules, SI/92-99, C. Gaz. 1990.11.2298
[hereinafter Criminal Proceedings Rules].
71. Ibid., r. 27.01.
72. R.S.C. 1985, c. F-14.
73. "Proceedings" are defined in the Criminal Proceedings Rules, supra note 70, to include
summary conviction proceedings under s. 785 of the Criminal Code.
74. R.v. DeSousa, [19921 2 S.C.R. 944, 95 D.L.R. (4th) 595.



38 The Dalhousie Law Journal

trial should not be fragmented by interlocutory proceedings except where
the evidence at trial would not assist in the resolution of the constitutional
issue.

It is apparent that the notice requirement, at least insofar as Ontario is
concerned, is intended to apply to pre-trial applications and hearings in
which constitutional issues will be resolved. Nonetheless, the Courts of
Justice Act75 precludes the Court from ruling on a constitutional issue
unless such notice has been given. This means that the defence must give
the Crown notice of its substantive defence, a situation which should
surely not apply within the context of a criminal or quasi-criminal
prosecution. Procedural rules requiring advance disclosure of the evi-
dence to be presented in support of an aboriginal or treaty right, such as
those outlined in the Criminal Proceedings Rules of Ontario, create a
situation where the defence could be required to disclose to the Crown its
witnesses on issues such as justification which have not yet been raised
by the Crown and, in most cases, before the defence or the Crown know
what that evidence might be. A requirement that the defence disclose its
witnesses prior to trial is inconsistent with Stinchcombe,76 a Supreme
Court of Canada decision confirming that the defence has no obligation
to assist the prosecution and is entitled to assume a purely adversarial
stance.

VII. The Degree of Proof Required for a s. 35 Defence

Unless and until a challenge is raised to the reverse onus of proof, the onus
of proof of an aboriginal or treaty right remains with the defence. This was
described in Calder v. Canada (A.G.) as a degree of proof leading the
Court to conclude that the defence contention that an aboriginal right
exists is "probably more correct than incorrect." '77 However, this does not
mean that the accused's burden of proof is light.

In three British Columbia cases recently decided by the Supreme Court
of Canada dealing with aboriginal commercial harvesting rights,
historical, anthropological and ethno-historical evidence was called by
the defence. In Gladstone, the defence called historical and anthropologi-
cal evidence.78 The defence in N. T. C. Smokehouse called an anthropolo-

75. R.S.O. 1990, c. C.43.
76. Supra note 40.
77. Calder v. Canada (A.G.), [1973] S.C.R. 313 at 415, [1973] 7 C.N.L.R. 91 [hereinafter
Calder cited to S.C.R.], Hall J. (dissenting on other grounds), quoting Milirrpum v. Nabalco
Pty. Ltd. (1971), 17 F.L.R. 141, [1972-73] A.L.R. 65.
78. Gladstone (1993), 80 B.C.L.R. (2d) 133 (C.A.).
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gist and ethnologist.79 In Van der Peet, the defence called an historian and
an expert in social and cultural anthropology.

While the Supreme Court of Canada has suggested that proving s. 35
rights should not be impossible, it is submitted that the tests they have
imposed make it virtually so. The Court has stated that the evidentiary
burden on the defence relates to the pre-contact period, and not the
assertion of sovereignty by the Crown. In Van der Peet, the Court stated
as follows:

That this is the relevant time should not suggest, however, that the
aboriginal group claiming the right must accomplish the next to impossible
task of producing conclusive evidence from pre-contact times about the
practices, customs and traditions of their community. It would be entirely
contrary to the spirit and intent of s. 35(1) to define aboriginal rights in such
a fashion so as to preclude in practice any successful claim for the existence
of such a right. The evidence relied upon by the applicant and the courts
may relate to aboriginal practices, customs and traditions post-contact; it
simply needs to be directed at demonstrating which aspects of the aborigi-
nal community and society have their origins pre-contact. It is those
practices, customs and traditions that can be rooted in the pre-contact
societies of the aboriginal community in question that will constitute
aboriginal rights."0

By moving the yardstick back from the assertion of sovereignty to the
pre-contact period, at least so far as aboriginal rights are concerned, the
Court has mandated that the defence produce evidence which may relate
back several centuries. The assertion of sovereignty by the English over
Indian territories took place with the Royal Proclamation of1763.81 First
contact in many parts of Ontario, however, occurred with Jesuit mission-
aries in the 1640s and even earlier in Qufbec82 and eastern Canada.

The Court in Adams described the appropriate period for determining
pre-contact practices as being "the arrival of Samuel de Champlain in
1603 and the consequent establishment of effective control by the French
over what would become New France. ' 83 Effective control over New
France, however, was not achieved until 1701 when the Iroquois agreed
to be neutral in any further contest between the English and French. Early
treaties with aboriginal parties, such as those with the Iroquois described
in R. v. Ireland,84 were entered into in 1701 precisely because the

79. Ibid.
80. Supra note 14 at 555.
81. R.S.C. 1985, App. II, No. 1.
82. The contemporary record of first contact is set out in the seventy-two volumes of
R. Thwaites, ed., The Jesuit Relations and Allied Documents (New York: Pageant Book,
1959).
83. Supra note 46 at 128.
84. R. v. Ireland (1990), 1 O.R. (3d) 577, [1991] 2 C.N.L.R. 120 (Ont. Gen. Div.).
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European powers, France and England, did not have control or sover-
eignty. Each hoped that by asserting sovereignty over the Iroquois as their
"subjects," they would obtain sovereignty over territory claimed by the
Iroquois as against the other. The Supreme Court of Canada's decisions
render it impossible to determine which test applies: pre-contact (before
European arrival), first contact with the Europeans, or effective control
by the Europeans. Each of these requires significantly different evidence.
Although the Supreme Court has stated that the burden of proof should
not be next to impossible to meet, it has created a test which is impossible
to define.

The burden on the accused to prove the right is, at its highest, according
to the "balance of probabilities." However, the tests which the accused
must address in order to meet the burden are overwhelming. In Van der
Peet, the Supreme Court stated that in order to be an aboriginal right, the
practice, custom or tradition must be of central significance to the
aboriginal society in question:

To satisfy the integral to a distinctive culture test the aboriginal
claimant must do more than demonstrate that a practice, tradition or
custom was an aspect of or took place in, the aboriginal society of which
he or she is a part. The claimant must demonstrate that the practice,
tradition or custom was a central and significant part of the society's
distinctive culture. He or she must demonstrate, in other words, that the
practice, tradition or custom was one of the things which made the culture
of the society distinctive--that it was one of the things that truly made the
society what it was.5

And further:

This aspect of the integral to a distinctive culture test arises from the fact
that aboriginal rights have their basis in the prior occupation of Canada by
distinctive aboriginal societies. To recognize and affirm the prior occupa-
tion of Canada by distinctive aboriginal societies it is to what makes those
societies distinctive that the court must look in identifying aboriginal
rights. The court cannot look at those aspects of the aboriginal society that
are true of every human society (e.g., eating to survive), nor can it look at
those aspects of the aboriginal society that are only incidental or occa-
sional to that society; the court must look instead to the defining and
central attributes of the aboriginal society in question. It is only by
focusing on the aspects of the aboriginal society that make that society
distinctive that the definition of aboriginal rights will accomplish the
purpose underlying s. 35(1).86

In the circumstances of Van der Peet, Dorothy Van der Peet, a member
of the coastal Sto:lo tribe, was charged with selling ten fish. Her claim to

85. Supra note 14 at 553 [first emphasis added].
86. Ibid. [second emphasis added].
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as. 35 right to "trade and barter," an activity surely distinctive and integral
to aboriginal societies throughout North America, was held not to be an
aboriginal right on the basis that it was not "distinctive and integral" to
the Sto:lo culture and society.

It appears that the quality of "distinctive and integral" is left to be
determined on the facts of each case.87 The Supreme Court indicated in
Van der Peet that such rights are not general and universal and must be
determined on a case-by-case basis, because the existence of the right is
specific to each community.8" Each community is then forced to place its
history and membership under a microscope in order to prove the
distinctive and integral nature of its values and activities. It is of interest
to ask the question, as has one aboriginal author and academic, ofjust how
many Canadian cultural values and practices could survive such scrutiny. 89

VIII. Proof of Rights which may not be Linked to Land

The Supreme Court has suggested that the basis of aboriginal rights is a
link to the land:

[W]hat section 35(1) does is provide the constitutional framework through
which the fact that aboriginals lived on the land in distinctive societies with
their own practices, traditions and cultures9" is acknowledged and recon-
ciled with the sovereignty of the Crown.

... [T]he purpose underlying section 35(1) [is] . . . the protection and
reconciliation of the interests which arise from the fact that prior to the
arrival of Europeans in North America aboriginal peoples lived on the land
in distinctive societies, with their own practices, customs and traditions;
the test for identifying the aboriginal rights recognized and affirmed by s.
35(1) must be directed at identifying the crucial elements of those
pre-existing distinctive societies.91

It seems from Van der Peet that the Supreme Court considered aboriginal
rights to be confined territorially to previously used or occupied lands.
Yet they have stated elsewhere that such rights are severable from
aboriginal title. It is possible to conceptualize some rights which are not
necessarily land-based, such as trade and barter, which may have been

87. A case-by-case analysis was first referred to in Sparrow, supra note 4.
88. Supra note 14 at 559.
89. D. Johnston, "The perspective of an aboriginal person on recent S.C.C. decisions"(Address
to the Canadian Bar Association-Ontario/Canadian Aquatic Resources Society Conference,
Aboriginal Fishing, Traditional Values and Sustainable Resource Development, Wahta
Mohawk First Nation, 29-30 September 1996) [unpublished].
90. Supra note 14 at 539.
91. Ibid. at 548.
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exercised well away from occupied or used lands. For example, the
Nipissing and Huron are known to have traded with the Pitchibourenik,
a people dwelling at the entrance to what the Jesuits described as the great
Bay of the North, "where they procured a great abundance of Beavers in
exchange for hatchets, cleavers, knives and other like commodities,
which they carried thither."92 Whether the great Bay of the North was
Hudson's Bay or James Bay, it was a long way from Huronia and Lake
Nipissing, where these traders lived, yet the trading patterns of both
aboriginal peoples are well-known and distinctive features of their
societies. 93 What link to the land would these nations have to prove in
order to defend their trading practices against prosecution as the exercise
of s. 35 rights?

It is further submitted that the test in Van der Peet places far too much
weight on historical and archival materials as a validation of aboriginal
practices. There are some practices, to use trade and barter again as an
example, which were of only incidental importance to the European
observers because they were ubiquitous,94 but which were distinctive
features of aboriginal societies at large. Where practices were widespread
and commonplace, they were not the subject of interest by European
observers, who noted only what was of importance to them. It is difficult
to understand why the constitutionality of such practices should be
determined based on their importance to those observing them instead of
their importance to those practising them.

Nor is the Supreme Court of Canada consistent in its application of
these tests. Trade and barter in the Van der Peet case was seen as
incidental to other practices and opportunistic, and therefore not pro-
tected. However, in Adams,95 the Supreme Court of Canada held that the
use of lands by Mohawks either to fish during periods of warfare or as
hunting grounds, established an aboriginal right:

92. Supra note 82, vol. 45, at 205. Toby Morantz, an historian, believes that this is probably
a reference to trade with the Cree southeast of James Bay; personal communications with
Dr. Victor Lytwyn.
93. The literature supporting the trading networks of the Hurons and Nipissings is immense.
See, for example G. Day, "Nipissing" in B.G. Trigger, ed., Handbook of North American
Indians: Vol. 15 Northeast (Washington: Smithsonian Institute, 1978) at 787-91, and
C. Heidenreich, "Re-establishment of Trade, 1654-1666", Plate 37 in R.C. Harris, ed.,
Historical Atlas of Canada: Vol. 1 From the Beginning to 1800 (Toronto: University of
Toronto Press, 1987).
94. Personal communications, Jim Morrison, historian. See also evidence of Dr. Valerius
Geist, zoologist, in R. v. Decaire, supra note 51, Transcript, October 25, 1996. Dr. Geist
testified it was impossible to determine the taxonomies of some species as a result of this deficit
of information.
95. Supra note 46.
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From 1603 to the 1650s the area was the subject of conflict between
various aboriginal peoples, including the Mohawks. During this period,
the Mohawks clearly fished for food in the St. Lawrence River, either
because the Mohawks exercised military control over the region and
adopted the territory as fishing and hunting grounds or because the
Mohawks conducted military campaigns in the region during which they
were required to rely on the fish in the St. Lawrence and Lake St. Francis
for sustenance.

This general picture, regardless of the uncertainty which arises because
of the witnesses' conflicting characterizations of the Mohawks control and
use over this area from 1603 to 1632 supports the trial judge's conclusion
that the Mohawks have an aboriginal right to fish for food in Lake St.
Francis. Either because reliance on the fish in the St. Lawrence for food
was a necessary part of their campaigns of war or because the lands of this
area constituted Mohawk hunting and fishing grounds, the evidence
presented at trial demonstrates that fishing for food in the St. Lawrence
River and in particular, in Lake St. Francis, was a significant part of the
life of the Mohawks from a time dating from at least 1603 and the arrival
of Samuel de Champlain into the area. The fish were not significant to the
Mohawks for social or ceremonial reasons; however, they were an impor-
tant and significant source of subsistence for the Mohawks. This conclu-
sion is sufficient to satisfy the Van der Peet test.96

According to the outcome in Van derPeet, however, it should be Mohawk
warfare that received the benefit of constitutional protection as being
distinctive and integral, and not the incidental use of lands for subsistence
purposes during those military campaigns. Having determined that one
activity which was important (but incidental to other activities) deserved
protection as an aboriginal right, it becomes much more difficult to
understand why the Supreme Court of Canada convicted Dorothy Van
der Peet of selling ten fish on the basis that such trade and barter was
merely incidental and opportunistic to other practices such as potlatch. 97

Nor can one make sense of the Supreme Court's decision to review
Mrs. Van der Peet's activities on the basis of the test they wished to
develop for commercial activities. The Court had itself determined that
the proper characterization of Mrs. Van der Peet's claim was that of trade
and barter, and not commercial or market-based sale:

I would note here by way of illustration that, in my view, both the majority
and the dissenting judges in the Court of Appeal erred with respect to this
aspect of the inquiry. The majority held that the appellant's claim was that
the practice of selling fish "on a commercial basis" constituted an aborigi-
nal right and, in part, rejected her claim on the basis that the evidence did

96. Ibid. at 127-128.
97. See supra note 14 at 567.
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not support the existence of such a right. With respect, this characterization
of the appellant's claim is in error; the appellant's claim was that the
practice of selling fish was an aboriginal right, not that selling fish "on a
commercial basis" was .... 98

That this is the nature of the appellant's claim can be seen through both
the specific acts which led to her being charged and through the regulation
under which she was charged. Mrs. Van der Peet sold ten salmon for $50.
Such a sale, especially given the absence of evidence that the appellant had
sold salmon on other occasions or on a regular basis, cannot be said to
constitute a sale on a "commercial" or market basis. These actions are
instead best characterized in the simple terms of an exchange of fish for
money. It follows from this that the aboriginal fight pursuant to which the
appellant is arguing that her actions were taken is, like the actions
themselves, best characterized as an aboriginal right to exchange fish for
money or other goods.99

However, the Court upheld Mrs. Van der Peet's conviction on the basis

that she had failed to produce sufficient evidence that the tribe had

engaged in commercialized or market-based activities to satisfy the trial

judge. The trial judge's decision, the Court determined, ought not to be

overturned in the absence of palpable error:

This court was not satisfied upon the evidence that aboriginal trade in
salmon took place in any regularized or market sense. Oral evidence
demonstrated that trade was incidental to fishing for food purposes.
Anthropological and archaeological evidence was in conflict. This Court
accepts the evidence of Dr. Stryd and John Dewhurst [sic] in preference to
Dr. Daly and therefore, accepts that the Sto:lo were a band culture as
opposed to tribal. While bands were guided by siem orprominent families,
no regularized trade in salmon existed in aboriginal times. Such trade as
took place was either for ceremonial purposes or opportunistic exchanges
taking place on a casual basis. Such trade as did take place was incidental
only. Evidence led by the Crown that the Sto:lo had no access to salt for
food preservation is accepted.100

Quite apart from the absurdity of requiring evidence of an exchange of

fish for money arising in pre-contact (and therefore pre-money) times, the

Supreme Court first defined what the test of an aboriginal right ought not

to be and then convicted Mrs. Van der Peet for failing to meet it.

It is interesting that in doing so, the Court applied the criminal law

requirement that findings of fact by trial courts should not be reversed in

the absence of error, even as they introduced a new civil standard of proof.

98. Ibid. at 552 [emphasis added].
99. Ibid. at 563 [emphasis added].
100. Reasons of Scarlett Prov. Ct. J., [1991] 3 C.N.L.R. 155 at 160, quoted by the Supreme
Court in ibid. at 567 [emphasis added].
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As has been noted, the same judge whose trial facts were upheld in Van
der Peet was found to have applied an incorrect legal analysis to those
facts. Moreover, where a trial judge is dealing with historical "facts," the
appellate court should be in just as good a position as the trial judge to
review the materials filed and draw its conclusion on those facts. The
Court's reasoning, to adopt Justice McLachlin's dissenting analysis in a
slightly different context, "does not conform to the authorities, is indeter-
minate, and is, in the final analysis unnecessary."' 10 '

IX. Something other than Aboriginal Title

While the Supreme Court of Canada has not clearly defined what kinds
of evidence of an aboriginal right will meet the tests set out in Van der
Peet, the Court has at least clarified that aboriginal title is a sub-category
of, and not an interchangeable term for, aboriginal rights." 2 While the
decision is not clear on this point, the Court in Van der Peet stated it was
important not to confuse aboriginal title and aboriginal rights:

As was noted in the discussion of the purposes of s. 35(1), aboriginal
rights and aboriginal title are related concepts; aboriginal title is a
sub-category of aboriginal rights which deals solely with claims of rights
to land. The relationship between aboriginal title and aboriginal rights
must not, however, confuse the analysis of what constitutes an aboriginal
right. Aboriginal rights arise from the prior occupation of land, but they
also arise from the prior social organization and distinctive cultures of
aboriginal peoples on that land. In considering whether a claim to an
aboriginal right has been made out, courts must look at both the relation-
ship of an aboriginal claimant to the land and at the practices, customs and
traditions arising from the claimant's distinctive culture and society.
Courts must not focus so entirely on the relationship of aboriginal peoples
with the land that they lose sight of the other factors relevant to the
identification and definition of aboriginal rights. 03

The elements of proof of aboriginal title were established in a case known
as Baker Lake. 1'4 In Baker Lake, Justice Mahoney of the Federal Court
held that an aboriginal title to territory carries with it the right to move
about and hunt and fish over it. The test of aboriginal title was that the
plaintiffs prove:

101. Ibid.at 667.
102. Ibid. at 562 & 579.
103. Ibid. at 562.
104. Baker Lake (Hamlet) v. Canada (Min. of Indian Affairs and Northern Development)
(1979), 107 D.L.R. (3d) 513 [hereinafter Baker Lake].
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I. That they and their ancestors were members of an organized society;
2. That the organized society occupied the specific territory over which

they asserted aboriginal title;
3. That the occupation was to the exclusion of other organized societies;

and

4. That the occupation was an established fact at the time sovereignty
was asserted by England.'05

Sparrow did not discuss the Baker Lake test, although it clearly found a
requirement of occupation to the exclusion of other organized societies
to be inapplicable to the aboriginal rights proven by the Musqueam, who
shared the fishing grounds in question with other First Nations.'0 6 As a
result, decisions had conflicted on this issue and the defence was left to
try and prove exclusivity and occupation according to the Baker Lake test.

InAdams,1
0
7 the Court finally clarified what it had implied in Van der

Peet; namely, that Baker Lake does not apply to aboriginal rights, and that
the tests of Baker Lake relate to a sub-category of aboriginal rights,
namely aboriginal title.0 8 In making this statement, the Court apparently
reversed that aspect of Baker Lake which held that aboriginal rights were
incidents of aboriginal title, although again, this is not clearly spelled out.

In Adams, the appellant was a Mohawk charged with fishing without
a licence in the St. Regis region of Qudbec. The issue before the Court was
whether the constitutional protection of s. 35(1) extended to aboriginal
customs, practices and traditions which had not achieved legal recogni-
tion under the colonial regime of New France prior to the transition to
British sovereignty in 1763, and where aboriginal title might not exist as
a matter of law. °9 In argument, the Attorney General of Qudbec asserted
among other things that the mere non-exclusive frequentation of a
territory could not serve as the basis for an Indian title or an aboriginal
right, " 0 that the sporadic frequentation of a territory did not possess the
characteristics of permanence and exclusivity necessary for the recogni-
tion of an aboriginal right, and that the occasional frequentation of a

105. Ibid. at 542.
106. The Court noted that ninety-one other tribes, comprising over 20,000 people obtain
their food fish from the Fraser River and some or all of these bands may have an aboriginal right
to fish there, a clear indication that the aboriginal rights may exist where the Baker Lake test
has not been met.
107. Supra note 46.
108. This still raises the question of whether aboriginal title can be a sub-category of
aboriginal rights if aboriginal rights do not require proof of exclusivity and aboriginal title does.
109. The Royal Proclamation of 1763, supra note 81, specifically excluded portions of
Quebec, and there was some issue as to whether the French colonial regime recognized
aboriginal title at all.
110. Argument of the Respondent Attorney General of Quebec in Adams, supra note 46, at 8.
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territory was not sufficient historical possession upon which to base an
aboriginal right. The Attorney General argued that if the ancestors of the
appellant fished in the region of Lake St. Francis, it was in a context other
than that of an aboriginal occupation. As such, it was urged that an
aboriginal fishing right could not be inferred in the absence of a tradi-
tional or historical possession of lands by the community alleging the
right.

The Supreme Court held that aboriginal rights do not require proof of
aboriginal title. Justice Lamer, speaking for the unanimous Court, held
that "while claims to aboriginal title fall within the conceptual framework
of aboriginal rights, aboriginal rights do not exist solely where a claim to
aboriginal title has been made out."'l

However, the recent decisions of the Supreme Court of Canada in Van
der Peet and Adams are anomalous, in that aboriginal title according to
the Baker Lake test requires proof of the requisite elements as at the
assertion of sovereignty. Aboriginal rights, which were supposed to be
incidents of aboriginal title, now require proof from pre-contact times. It
is indeed a strange situation whereby an aboriginal group might have
sufficient proof to establish aboriginal title according to the onerous test
of Baker Lake, and yet be precluded from proving aboriginal rights within
the same territory because their evidence did not reach back to pre-contact
times. If it was the Supreme Court's intention to replace the Baker Lake
test with the new one set out in Van der Peet, it would not have been
necessary for the Court to declare aboriginal rights severable from
aboriginal title, as it suggested in Van der Peet and clarified in Adams.
Baker Lake would simply no longer have been good law. As a result of
Adams, it is no longer clear just what the test of aboriginal title is. Does
it require proof of occupation as at the assertion of sovereignty or from
pre-contact times? Are aboriginal rights still incidents of (and therefore
a sub-category of) aboriginal title or is aboriginal title, as suggested by the
Supreme Court, a sub-category of aboriginal rights? If the latter obtains,
the test for proving aboriginal title becomes more onerous. The Supreme
Court has unfortunately done little more than to add confusion to an area
which was already in some doubt.

While it is also not apparent what degree of occupation is required for
the defence to meet the test in Van der Peet, it is submitted that the defence
should not have to prove exclusive use, which would be required for proof
of aboriginal title. In Nikal,l '2 Mr. Nikal was acquitted of a charge of

111. Ibid. at 14.
112. Supra note 8.
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fishing without a licence even though the Supreme Court of Canada
expressly found that his band had not proven any right to exclusivity
within the fisheries in which Mr. Nikal was fishing. In Sparrow, defence
evidence also indicated that the precise location at issue was shared,
rather than exclusive. The Court noted that,

as part of the Salish people, the Musqueam were part of a regional social
network covering a much larger area but as a tribe, were themselves an
organized social group with their own name, territory and resources.
Between the tribes there was a flow of people, wealth and food. No tribe
was wholly self-sufficient or occupied its territory to the complete exclu-
sion of the others." 3

Exclusivity aside, questions remain despite Van der Peet, N.T.C.
Smokehouse and Gladstone about the extent to which an aboriginal right
must be linked to traditional territories. The Supreme Court did not need
to address itself to this issue, in light of the particular facts of the cases
before it, all of which involved territories occupied by the defendants
since "time immemorial." It seems, however, that actual "occupation," in
the sense of clearing lands and erecting shelters should not be required.
While Adams is vague on this point, the Crown had argued in Adams that
non-permanent occupation of a territory described as a "combat zone"
could not serve as the basis of an aboriginal right."4 In finding that an
aboriginal right had been proven to exist in the territory, as a result of
military campaigns, the Supreme Court implicitly held that it could."5

113. Summary of evidence given by W.P. Suttles, anthropologist, before the B.C. Court of
Appeal, (1986) 9 B.C.L.R. (2d) 300 at 307-308, quoted by the Supreme Court, supra note 4 at
1094.
114. Factum of the Attorney General of Qu6bec, paras. 20, 35-40; Factum of the Attorney
General of Canada, paras. 18-19 in supra note 96.
115. In Adams, supra note 46, the Supreme Court held that the use of lands by Mohawks to
fish either during periods of warfare for subsistence or as hunting grounds established an
aboriginal right. At 127-28:

From 1603 to the 1650s the area was the subject of conflict between various aboriginal
peoples, including the Mohawks. During this period, the Mohawks clearly fished for
food in the St. Lawrence River, either because the Mohawks exercised military control
over the region and adopted the territory as fishing and hunting grounds or because the
Mohawks conducted military campaigns in the region during which they were required
to rely on the fish in the St. Lawrence and Lake St. Francis for sustenance.

This general picture, regardless of the uncertainty which arises because of the
witnesses' conflicting characterizations of the Mohawks' control and use over this area
from 1603 to 1632 supports the trial judge's conclusion that the Mohawks have an
aboriginal right to fish for food in Lake St. Francis. Either because reliance on thefish
in the St. Lawrence for food was a necessary part of their campaigns of war or because
the lands of this area constituted Mohawk hunting andfishing grounds.... [emphasis
added]
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X. The Aboriginal Perspective and Oral History

There is no point in discussing a burden of proof without examining
exactly what evidence the party who bears that burden must present in
order to meet it. In the case of aboriginal defendants, the onus of proof
requires that they reach back into pre-contact times and establish the
defining features of their society, as first observed by Europeans. While
the Supreme Court of Canada has referred to oral history and the need to
be sensitive to aboriginal perspectives, it is clear that neither oral history
nor the aboriginal perspective receive much judicial weight unless
validated by observations of Europeans in the form of contemporary
documentary evidence.

In Sparrow, the Supreme Court of Canada referred with approval to the
Ontario Court of Appeal decision in Taylor,'16 a case which held that in
determining the effect of a treaty, it is important to consider the history
and oral traditions of the tribes concerned and the surrounding circum-
stances at the time of the treaty, since "cases on Indian or aboriginal rights
can never be determined in a vacuum." Indeed, in Sparrow,"7 the Court
held that it is crucial to be sensitive to the aboriginal perspective itself on
the meaning of the rights at stake, a position adopted by the Supreme
Court of Canada in Van der Peet."" The court also held in Van der Peet
that

a court should approach the rules of evidence and interpret the evidence
that exists, with a consciousness of the special nature of aboriginal claims,
and of the evidentiary difficulties in proving a right which originates in
times where there were no written records of the practices, customs and
traditions engaged in. The courts must not undervalue the evidence
presented by aboriginal claimants simply because that evidence does not
conform precisely with the evidentiary standards that would be applied in,
for example, a private law torts case." 9

Oral evidence is frequently the only evidence that can be put forward due
to inadequate or incomplete historical records for certain periods of time.
Indeed, in other contexts, hearsay has been admitted as an exception
where necessary and reliable'20 and where required for full answer and
defence.'2

116. Supra note 19.
117. Supra note 4 at 1112.
118. Supra note 14 at 550.
119. Ibid. at 559.
120. R. v. Khan, [1990] 2 S.C.R. 531, 59 C.C.C. (3d) 92.
121. R. v. Miller (1991), 5 O.R. (3d) 678 at 692, 68 C.C.C. (3d) 517 (Ont. C.A.). In Finta,
supra note 49, the Court admitted statements made on a solemn occasion by a person with
peculiar knowledge of events as described to a person adverse to the party seeking leave to
tender the evidence.
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However, in virtually all cases in which oral history has been success-
fully used in the context of litigation the aboriginal perspective has been
supported by documents written by Europeans.22 The author has been
unable to locate a single case in which oral history in itself, without some
kind of documentary support-a contradiction in terms-has been suffi-
cient to make out an aboriginal right.

When documentary records prepared by European observers are
required before aboriginal parties can establish pre-contact practices, it is
clear that the test by which an aboriginal right is proven still rests heavily
on eurocentric views. Indeed, this is evidenced in Van derPeet, where the
Court stated:

Having thus identified the nature of the appellant's claim, I turn to the
fundamental question of the integral to a distinctive culture test: Was the
practice of exchanging fish for money or other goods an integral part
of the specific distinctive culture of the Sto:lo prior to contact with
Europeans ?

123

To ask the question in that form is to answer it. The concept of "money
or other goods" as currency is European, not aboriginal. Money would
certainly not have formed a distinctive or integral part of Sto:lo culture
pre-contact, evidencing a test which by its very definition reflects
eurocentric cultural biases.

The Court went on to consider the trial judge's findings that the
"natives did not fish to supply a market" and that "[tirade in dried salmon
with [Fort Langley] was clearly dependent upon the Sto:lo first satisfying
their own requirements for food and ceremony."1 24 Taking no more than
one needs is fundamental to aboriginal culture, yet the Supreme Court has
determined that since the Sto:lo people failed to engage in profit-making,
they had no distinctive, integral trade in fish. This, it is submitted, so
clearly engages European concepts of ownership and commercialization
as to render the test of an aboriginal right to trade virtually impossible to
prove.

The importance of trade to the Sto:lo people according to the aborigi-
nal perspective on the importance of such activities was noted by the
Court but apparently not understood. The Court observed that

122. For example, in R. v. Sioui, [1990] 1 S.C.R. 1025, 3 C.N.L.R. 127 [hereinafter Sioui
cited to S.C.R.], dispatches and minutes of meetings with the Huron Chiefs was accepted as
evidence of a treaty. In Jones, supra note 6, the journal of an observer reporting the statement
of Chief Metigwob to his principal men outlining the terms of a surrender was accepted as
evidence of a treaty.
123. Supra note 14 at 564 [emphasis added].
124. Ibid. at 567.
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such limited exchanges of salmon as took place in Sto:lo society were
primarily linked to the kinship and family relatiqnships on which Sto:lo
society was based.... Mr. Dewhurst testified that the exchange of goods
was related to the maintenance of family and kinship relations.125

For a culture whose systems of government were founded on kinship,
it is difficult to conceive of what could possibly be considered more
distinctive and integral than the means by which such ties were main-
tained, without which practice, tradition or custom-to apply the Su-
preme Court's own test-the culture would have been other than what it
was. Instead, the Court found that exchanges as part of the interaction of
kin and family were not of independent significance to the culture and
therefore did not suffice to ground a claim to an aboriginal right. In so
doing, the Court revealed a complete ignorance of the foundations of
Sto:lo society and the kinship ties on which it rested.

The Court stated that Sto:lo culture was not defined by a trade in
salmon prior to contact 126 and this is correct. But what the Court ignored
is evidence that the Sto:lo culture was maintained by a trade in salmon,
a trade without which the kinship ties necessary to maintain it would have
deteriorated. As such, it formed a distinctive and integral feature of the
society in question according to the "practical" test set out by the Supreme
Court in the Van der Peet decision itself.

Van der Peet reflects a troubling tendency of the courts to place
enormous weight on the observations of European traders over the views
of aboriginal peoples themselves. In Gladstone, for example, the Su-
preme Court decided that it was satisfied that the band engaged in
inter-tribal trading and barter of herring spawn not because of oral history
or the "aboriginal perspective" that such trading had taken place, but
because it was noted in the 1793 Journal of Alexander MacKenzie and
other early explorers and visitors to the Bella Bella region:

It cannot be disputed that hundreds of years ago, the Heiltsuk Indians
regularly harvested herring spawn on kelp as a food source. The
historical/anthropological records readily bear this out.

I am also satisfied that this Band engaged in inter-tribal trading
and barter of herring spawn on kelp. The exhibited Journal of
Alexander McKenzie [sic] dated 1793 refers to this trade and the
defence lead [sic] evidence of several other references to such trade.

The Crown conceded that there may have been some incidental
local trade but questions its extent and importance. The very fact that
early explorers and visitors to the Bella Bella region noted this
trading has to enhance its significance. All the various descriptions

125. Ibid. at 568.
126. Ibid. at 570.
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of this trading activity are in accord with common sense expecta-
tions. Obviously one would not expect to see balance sheets and
statistics in so primitive a time and setting....

All of this evidence supports the position of the appellants that,
prior to contact, exchange and trade in herring spawn on kelp was an
integral part of the distinctive culture of the Heiltsuk. 27

One must ask, however, why the fact that Europeans observed and
recorded activities somehow enhances the significance of these events, if

the test is whether the activities were "distinctive and integral" to

aboriginal, rather than European, society?
This test places inordinate weight on what Europeans felt was impor-

tant enough to note in their reports and journals. The function of clan

mothers in Iroquois culture and political systems, for example, was (and

is) of fundamental importance to Iroquois society, yet it is not mentioned

once within the Jesuit Relations1 8 or the journals of La Potherie, 2 9

Charlevoix 30 or other early historians of New France. Either they were
not aware of it, or it was not important to them, yet few would argue that

Iroquois society could have functioned as it did in the absence of clan

mothers, whose role included selecting the Confederacy Chiefs.'3 '

Similarly, there is little mention of food fishing in the majority of

journals kept by traders, because the activity was ubiquitous and there-

fore not worthy of note.' Absence of evidence is not evidence of

absence, a point understood by most historians; however, absence of

evidence in a court of law is fatal to the proof of an aboriginal or treaty

right. Furthermore, new information is always coming to light causing
historians to revise their interpretations of historical "fact." Even so, it is

left to aboriginal people to prove that their rights exist through the opinion

of a third party expert, such as an historian or anthropologist, whose

interpretation of their rights will be accepted only if that expert can

produce documentation to verify their oral history. Sensitivity to the

127. Reasons of Lemiski, Prov. Ct. J., quoted in Gladstone, supra note 16 at 743-46 [first
emphasis added].
128. Supra note 82. These were journals kept by Jesuit missionaries in the 1600s.
129. "A Narrative of Remarkable Occurrences" in E.B. O'Callaghan, ed., Documents
Relative to the Colonial History of New York, vols. 9 and 10 (Albany: Weed Parsons, 1856
[microform imprints]).
130. P.F.X. Charlevoix, History and General Description of New France, J.G. Shea, ed.
(New York: Francis P. Harper, 1902).
131. See for example E. Tooker, "The League of the Iroquois: Its History, Politics and
Ritual" in N.B. Trigger, ed., Handbook of North American Indians, vol. 15 (Washington:
Smithsonian Institute, 1978).
132. Dr. Victor Lytwyn, personal communications [on file with the author].


