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Nathan Evans* Offshore Petroleum in Australia —
Cooperative Governance in a Sea
of Federalism

Since 1980 when jurisdiction over the offshore was finally settled, divisive
junisdictional posturing between the state and federal governments has been
reduced. Since then, efforts have concentrated on improving the administration
and poiicy affecting offshore sectors, especially with respect to petroleum
resources. In this context, the inclusion of environmental drivers represents a
natural progression Building upon this enhanced responsibility, integration with
other maritime sectors would seem to be the next objective for the petroleum
sector to pursue. Aithough now mandated by government policy, integration as a
concep! challenges sectoral decision-making so fundamentally that the delivery
of integrated ocean policy approaches may be frustrated.

Depuis 1980, alors que la compétence sur les régions extraclliéres a enfin éié
déterminée, on a constaté une baisse du nombre de prises de position
susceptibles de créer de la dissension entre les gouvernements provinciaux et
fédéral. Depuis, ies efforts ont surtout porté sur 'amélioration des bases
adminustratives et politiques qut touchent les secteurs extraclliers, en particulier
pour ce qui est des ressources en hydrocarbures. Dans ce contexte, l'inclusion
d'éléments moteurs environnementaux est une élape qui s'impose tout
natureliement A partir de cette responsabilité accrue, lintégration avec d'autres
secleurs martimes semble étre le prochain objectif que devrait poursuivre le
secteur pétroiier. Méme s: elle est désormais rendue obligatoire par une politique
gouvernementale, la notion dintégration s'oppose si fondamentalement a la prise
de décision seciorieile que la mise en ceuvre des politiques intégrées sur las
océans pourra élre affectée

*  Lecturer, Marine Studies Programme, University of the South Pacific, Fiji. This paper contains
the author’s views and does not in anyway reflect the view of the Australian Government
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V. dustralia s Oceans Policy

Concluaion

Introduction

It has been stated previously that federalism or divided offshore jurisdic-
tion in the case of oceans governance does not itself cause tensions or
contribute generally to bad policy.' Rather, it is the decision-making
structure within the federal system that determines the amity or enmity of
inter-governmental relations. In Australia. offshore hydrocarbon develop-
ment legislation establishes a shared policy and administration regime,
under which the Commonwealth and states are cssentially equal partners
in decision-making.

The history of the evolution of offshore jurisdiction and the regime for
oil and gas has been treated exhaustively clsewhere.” The Commonwealths

{ Nathan | vans & John Basley, “Jurisdiction and Ottshore Petroleum in Australia: Creating Sym-
metry Hetween the Commuonwealth and States by Shaning Benefits and Avoiding Costs™ (1997) 34:3
Ocean and Coastal Management 173-204

2. Michael Crommehin, “The Mincral baploration and Production Regime Within the Federal
System™ in Peter Drysdale & Hirotumi Shibata, ods., Federalism and Rosource Development: The
Awviralian Case (Nydney George Allen and Unwin, 19851, Richard G. Hildreth, “"Managing Ocean
Resources New Jcaland and Australia™ (19913 6 Int'] 1. Mar & Coast. L. 89; Donald Rothwell,
“The Legal Framework for Occan and Coastal Management in Australia™ (1996) 33 Ocean and Coastal
Management 41-61.
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constitutional capacity to legislate over the offshore is now unambiguous.
Ironically, through the very enactment of Commonwealth legislation, con-
straints on state involvement in offshore policy have been reversed in favour
of a cooperative approach. Nowhere is this philosophy more evident than
in terms of the oil and gas regime. Indeed, the offshore petroleum regime
is deservedly characterized as a true “cooperative governance™ model.}

Upon closer observation, it can also be seen that over time the
Commonwealth has succeeded in assuming a more assertive role vis-a-vis
the states but without undermining the cooperation that sustains the
regime.* That is. the precise blend of the Commonwealth and states under
enabling legislation does shift according to the political persuasion of
particular governments. Because the regime is so firmly established,
especially its central tenet of cooperative governance, these shifts do not
challenge or endanger the shared approach to decision-making.

Several recent developments in the policy arena further evidence the
Commeonwealth’s maturity as an ot¥shore decision-maker. Over the past
few vears the offshore petroleum sector has embraced the need for an
environmental policy for its activines. New regulations compel industry
to pursue environmental objectives at all stages of operations. in parallel,
there has been a protound mov e towards integrated planning and manage-
ment across all oceans sectors under dustralia s Oceans Policv.’ This new
approach to the occans brought with it high expectations that innovative
ways of organizing and executing marine operations would be found. Un-
fortunateiy, implementation of this integrated approach has been less than
expeditious, and offshore activity continues to proceed largely on a sectoral
basis. notwithstanding this integration mandate.

In this context. the 1998 Australian Offshore Petroleum Strategy is a
curious expression of policy. On the one hand, the Strategy provides a
coherent, decadal framework to foster further development of the oil and
gas industry, complete with commitments to this end. On the other hand,
though released after Australia 5 Oceans Policy, it failed to elaborate the
new oceans agenda, revealing a poor articulation between these two
government policies. This article documents these new developments

3. Robert Wilder, “Cooperative Governance, Environmental Policy, and Management of Qffshore
il and Gas in the United States” (1993) 24 Ocean Devel. & Int'l L. 41,

4. Constance Hunt, “The Offshore Petroleum Regimes of Canada and Australia™ (1990) 9 Austra-
lian Mining and Petroleurn Law Association Bulletin 103,

5. Anthony Bergin & Marcus Haward, “Australia’s New Occans Policy™ (1999) 14 Int'L J. Mar,
& Coast L. 387,
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after providing an abbreviated history of the offshore petroleum regime. It
concludes that the oil and gas regime continues to thrive as a model for
couperative governance, although there is considerable scope for further
improving harmony with other ocean sectors.

I, Jurisdictional Settlements and Offshore Petroleum

Prior to the 1950s, the Commonwealth displayed little interest in manag-
ing marine resources.® Management of the oceans therefore fell largely to
the states.” In this regard, perhaps the most influential factor in the evolu-
tion of offshore policy is the fact that every Australian state possesses a
coastline.” All states therefore have very real interests in the offshore and
attach considerable importance to maritime industries. Disputes with the
Commonwealth only arosc in concert with increasing interest in the
caploitation of marine resources. in particular, petroleum.’

The 1967 Australian Petroleum Settlement was the first attempt to
cstablish an inter-governmental regime for marine resources. The Settle-
ment was designed to provide prospective explorers with security of title
but without addressing the question of offshore jurisdiction. To achieve
this goal, the 1967 Scttiement was based upon the enactment of identical
overlapping Commonwvalth and state legislation. The Commonwealth’s
Petroleum (Submeryged Lands) Act 1967 (Cth.) (P(SL)A) applied to
waters around the country whereas the state acts applied to those offshore
waters adjacent to each state.’ This mechanism avoided the question of

6  The management of ocean fishenies had traditionally been lefi to the states despite the Com-
monwealth having the clear Constitutional authonity to legislate in this regard. With respect to the
Fishericy dor 1932 (Cih.), for instance, rather than challenging state control over fisheries this Act
created a framoework for inter-staic 1ishenies management by vesting in states the federal authority to
manage lisheries beyond three mudes. Sce, Anthony James Harnson, “Manne Lining Resources
Pubicy in Tasmania™ in favues in dustralia v Murme and Antarctic Policies, eds.. Richard Herr, R
Hall & Bruce Davis, University of Tasmama, Tasmama, 1982 at 69-8%,

7 Ruchard Herr & Bruce Davis, “The impact of UNCLOS 111 on Australian Federalism™ {1986)
4 int’lL] 674

¥, Bnan R. Opeskin & Donald R, Rothwell, “Australia’s Territorial Sea: International and Fed-
cral implications of lts Extension to 12 Milen™ (1991) 22 Ocean Devel. & Int’l L. 395, In addition to
the historic role of states as marme resource managers, the Commonw ealth was also not a sigmficant
land holder, 1t did not have m place a parallel and casily adaptable system for the disposition of
resourees 1t was natural that regulatory control should fall to the state governments.

9. hid., John L. Tavior, “The Scttlement of Disputes Between Federal and State Governments
Concerning Offshore Petroleum Resources: Accommodation or Adjudication”" (1970) 11 Harv, int’}
LJ. 358

10, Petroleum iSubmorged Landsi et 1967 (Cth ),
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Jurisdiction by granting each operator two identical titles. Operators were
therefore assured of the validity of at lcast one in the event of the jurisdic-
tion of either the Commonwealth or States being vacated.

Governments were clearly creative in not clarifiying the jurisdiction
of the respective spheres. Nevertheless, the role of the states as traditional
offshore managers was the most influential factor in shaping the approach
to offshore policy in 1967. ' The enactment of overlapping legislation was
a powerful admission of possible state jurisdictional competence.
Moreover, under the Settlement the Commonwealth largely abdicated to
the states its functional capabilitics relating to the offshore. The Common-
wealth P(SL)A appointed state ministers as Designated Authorities, and
vested in these functionaries all the federal powers and functions pertain-
ing to exploration and production."” The states therefore exercised
Commonwealth decision-making capabilities in addition to administering
their own legisiation.

Inevitably. this approach to offshore pulicy perpetuated the states’ promi-
nence as decision-makers and resource managers. Following a change of
federal government in the carly 1970s. a brief attempt to deprive the states
of an offshore role proved untenable. At that time, the Commonwealth
passed into law the Seas and Submerged Lands Act (SSLA) to
redefine offshore jurisdiction and remove the States from any offshore
role.” The SSLA declared sovereign rights over continental shelf resources
vested in the Crown in right of the Commonwealth,” and vested in the
Commonwealth exclusive sovereignty over the three-mile territorial sea.'”

The States were predictably outraged by the SSLA and enjoined in
action in the High Court of Australia.' The ¢nsuing case — New South

11, Nathan Evans, Jurisdictional Disputes and the Dovelopment of Offshore Petroleum Legisla-
tion in Austraiia {PhD Thesis. Universsty of Tasmama, 199X) [unpublished).

12, Clause 9 of the Settlement stated that the Common Mining Code——the P(SL)A—would be
administered by the Designated Authonty 1n respect of each Stat. a role defined by the Petroleum
{Submerged Lands) Act 1967 (Cth.) to be the responsible vtate munister This arrangement raised a
question of Constitutional law that 1» sull yet to be answered- whether the Constitution permits the
power to administcr a Commonwealth statute o be conferred upon a state minister. The Designated
Authority device was created to avord the judicial review that such a fundamental legal issue would
invite. The Commonwealth’s P(SL)A refurs to the Designated Authority instead of to the state min-
ister directly, to further raising concerns over the Constitutional legitimacy of the Designated Au-
thority.

13.  Seas and Submerged Lands o1 1973 1Cth.),

14, fhid.,s.11.

15. 7bid.s.6

16. Marcus Haward. “The Australian Offshore Constitutional Settlement”™ (1989) 13 Marine Policy
334 [Australian OCS}.
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Wles v the Commonwealth —- provided no relief to the States in their
quest to recover lost territory. In fact. the judgement was actually a regres-
sive step in their cfforts to reassert an offshore personality."” Not only was
the SSLA upheld in its entirety but the Court determined that the
Commonwcalth possessed legislative capabilities it had not even contem-
plated when cnacting the law. ™

The politics of offshore federalism were again highlighted following a
change of federal government in 1975, Advocating a New Federalism
policy, the government sought to reverse the Scus and Submerged Lands
Act framework and readmit the states to an offshore partnership.™ As had
occurred in 1967, the two spheres of government settled upon a coopera-
tive arrangement, the Offshore Constitutional Scttlement (OCS).™

The 1980 OCS for the first time divided the offshore by creating a
3-mile territorial sca and assigning this to the states. Title to the continen-
tal shelf beyond reverted to the Commonw ealth. Most reviews of the OCS
tend to emphasisc this division of offshore jurisdiction, and the wider policy
dimensions of the arrangement are often understated. More important than
the narrow territorial sea issue was the development of sectoral models
within the OCS framework which enable the states to share decision-
making bevond the three mile limit.

The model adopted for offshore oil and gas was to create a consistent
(mirror) regime across state and Commonwealth waters in place of the
overlapping regimes which existed previously. The success of the new
petroleum regime is attributable to the three roles given to the states.

Within the first three miles the states” jurisdiction is essentially exclu-
sive, The state offshore petroleum legislation vests in the respective state’s
title over coastal waters, and the power to legislate and regulate petroleum
development therein. All states have identical legislation which also
mirrors the Commonwealth P{SL)A.

17, New South HBules v. The Commonwealih (1975), 135 C LR 337 (H.C A

18.  Ruchard Cullen, Federalim in Action: The Awsiralian and Canadian Qiviiire Dispuates (Sydney:
The Federation Pross, 1990) at 107 [Federalism]: Amongst other outcomes, Vew Sowih Bules v. The
Cummanwealth, supra note 17, determined that Commonwealth junsdiction over the offshore was
an incident of federation and had therefore always ested. but had simply not been exercised.

19 Federalism, supra note 1K, Australian OUS, siupeu note 1o,

20 Ruchard Cullen, “Bass Strait Revenue Raising: A Case of One Government Too Many 7 (1988)
6 Journal of Laergy & Natural Resources Law 213 at 220 It was not encugh for the Commonwealth
to denire to readjust the offvhore jurndictional situation; the judgement with respect to the Scas and
Submerged Landy Act 1973 (Cth.) represented a legal obstacie that had to be overcome before the
desired political position could be realised
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policy. Indeed, it is surprising that this schizophrenic approach was
approved by the Government,

The other concern with the approach is empowering a minister respon-
siblc for petroleum development 1o grant environmental approval. It would
be absurd tor the Lnvironment and Heritage \Minister to administer the
P(SL)\ Regulations, and this is not suggested. However, the regime would
be validated by providing for input from other interested ministers.

A third, broad sct of limitations on the petroleum regulations is the
lack of provisions regarding public reporting. As described carlier, new
demands are imposced on industry regarding the maintenance and provi-
sion of records. Unfortunately, there is no provision for reporting to the
public on environmental performance through the compulsory monitoring
or review of environment plans. nor release of emission or discharge
records., nor reportable incidences. Such records are only available to the
Designated Authority tincluding delegates) and inspectors.® The EIS has
been superlative in terms of transparency and public consultation, and the
proponents are to be commended for their efforts in this regard.® How-
ever. in the absence of the EPBC, it is a matter of speculation as to whether
the proponents would have been quite so committed to consulting with
local community and interested stakeholders.

On balance, the P(SL).A Regulations demonstrate a commitment to
improving the environmental performance and sustainability of the
offshore petroleum scctor. The fact that activities cannot be carried out
without an environment plan 1s 4 most welcome move. In the context of
the expansive EPBC assessment and approval requirements, however. the
value in requiring a sepurate environmental evaluation under the P(SL)A
could validly be questioned. The P(SL)A Regulations are most valuable
because not all proposals for offshore oil and gas will be subjected to a
tormal EI1A under the EPBC. In these situations. the P(SL)A Regulations
will ensure that operators address environmenta! issues with some degree
of rigour and integrity. Therefore, despite some obvious potential for
duplication in both process and content, the EPBC and petroleum regula-
tions in combination will contribute grcatly towards sustainability of the
sector,

[ LT

09 Hoodside Perodenm Lad | supra note 30 In addiion to the 1S, the proponent prepared an
credibly detaried report numbering over 100 pages in response to public comment and submassions
recerved dunng preparation of the EIS. Under the Regulations, the proponent would have been un-
der no obligation te prepare this document and did so because of EIA requirements under the EPBC,
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V. dustralia’s Occans Policy

The Commonwealth Government released Australia’s Qceans Policy
(Oceans Policy) at the end of 1998, to coincide with the International Year
of the Oceans.™ The importance attached to the marine environment and
its resources by the Commonwealth is evidenced by the fact that the Oceans
Policy was developed over two vears. dustralias Qcean Policy is based
on the proposition that inter-sectoral conflict and environmental degrada-
tion of the oceans has been minimal, due more to good fortune than to
functional management arrangements.” In anticipation of the inevitable
increase in oceans users, with likely corresponding conflicts and loss of
environmental quality, the Commonwealth acted to establish a system for
oceans planning and management capable of addressing these issues.

Despite the connotations of its title and the fact that it is administered
primarily by the Environment and Heritage Minister, the Oceans Policy is
not a conservation instrument. The twin pillars of the Oceans Policy are
industry development and environment protection. “Australia’s Oceans
Policv is neither solely an environment protection policy nor solely an
economic development policy. It is both. It is a Policy for the ecologically
sustainable development of our oceans.”" The tenet of the Oceans Policy
is that only by preserving Australia’s oceans will the commercial potential
of maritime industries be realized.

To this end, Australiu’s Oceans Policy is distinguished by two
approaches designed to ensure the ecological sustainability of the oceans.
The most obvious of the two is the shift towards an ecosystem-based man-
agement of Australia's oceans. Regional marine plans (RMPs), the core of
the Oceans Policy. are the instruments through which this new manage-
ment paradigm will be designed and delivered.” Based on large marine
ecosystems, the purpose of RMPs is to improve linkages across jurisdic-
tions, between all sectors and uses {commercial, recreational, non-exploit-
ative).™ The Oceans Policy states that

Action now to put in place a comprehensive system for integrated ocean
planning and management will reduce the risk of a progressive decline

70. Austl., Commonwealth, National Oceans Office, dustrulta s Oveuns Policy {Canberra: Mawne
Group, Environment Australia, 1998).

7%, Ihid.

72, Ibid. at3.

73. Supranote S.

74. Supranote 10 at 11,
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and irreversible damage to our marine systems. In this way we will be
able to prevent environmental, economic, social and cultural losses that
would reduce options for the future.™

The Oceans Policy provides some policy guidance about regional marine
planning. The cssential steps are as follows:

*  asscss ocean resources on a biogeographical basis:

» understand current uses of those resources and emerging pressures;

»  cvaluate the needs for ccosvstem health and integrity, and impli-
cations for sectoral activities and conservation requirements;

*  propose ocean resource allocations. delivered principally through
existing sectors, using multiple-use principles to generate income
and employment and to optimize long-term community benefits;

« ussess and control external impacts of proposed resource uses;

» monitor the performance of ocean planning and management; and

*  maintain responsive flexibility within this broad framework.

Regional marine planning will rely heavily upon environmental, economic
and social information. Integrating these data through a single manage-
ment tool will allow for a structured and orderly allocation of and access
to resources across and within sectors. Through this process, it is hoped to
both enhance security for maritime industries while retaining management
responsiveness to any unforeseen impacts. RMPs will be binding on the
Commonwealth and its agencies.™

The broad. compiementary approach to sustainable oceans use embod-
ied in the Oceans Policy is enhancing sectoral measures and arrangements.
A series of project initiatives for all marine sectors are committed within
the Oceans Policy. including the offshore oil and gas industry.” The sectoral
initiatives recognize that future growth in offshore extractive industries
such as petroleum and minerals, is constrained by the availability of
capital for high risk investments and long lead times until commercial
maturity.™ Specific initiatives in the Oceans Policy are generally crafted
in recognition of this fact. One such initiative is the commitment to the
continued promotion of development by disseminating overseas informa-
tion about the titling and taxation regimes for offshore development. Simi-

75, Ihd. at 8-9,

T6. Ihd. at 13,

77.  Austl,, Commonwealth, Commonwcalth of Australa, Justraliay Oceans Policy: Specific
Sectoral Measures (Canberra: Environment Australia, 1998).

78, Supra note 70 at 26.
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larly. the Oceans Palicy also commits to developing new technologies for
better understanding offshore prospectivity.”

In terms of initiatives related to sustainability, the Oceans Policy
commits to removing the restriction on establishing marine protected
areas (MPAs) over pre-existing leases. Extant legislation prevented an MPA
trom being declared in respect of an area already the subject of an offshore
petroleum title. in deference to the superiority of the latter. Relaxing this
restriction will “ensure that the development of the petroleum industry is
fully compatible with integrated ocean planning and management ... with-
out compromising pre-existing rights. ™ Allowing the co-existence of two
forms of tenure or status in an area of the ocean is an essential concept
underpinning integrated oceans use.

Other specific sectoral measures are designed to further improve
sustainability of the sector. dustralia’s Oceans Policy commits the
Commonwealth to developing a policy on the decommissioning and
disposal of offshore platforms. The Commonwealth will also continue to
gather baseline data and monitor impact assessment outcomes and under-
take to continue consulting with stakeholder interests affected by
petroleum operations.*

An elaborate new structure is established to administer and implement
the Oceans Policy. and RMPs in particular. The peak decision-making body
is the National Oceans Ministerial Board, comprised of six key oceans
ministers with responsibilitics for fisheries, science, resources. tourism,
environment, and transportation. The Board will make decisions relating
to RMPs, determine budgetary allocations and expenditures of Oceans
Policy funds (more later), and generally promote coordination and deliv-
ery of sectoral measures.

A National Oceans Advisory Group (NOAG) comprised of about twenty
members, is also created to represent major non-governmental interests
and stakeholder perspectives. NOAG is advisory to the Board on broad
strategic matters and cross-sectoral and jurisdictional issues. Its unfettered
lines of communication to oceans ministers {acting as the Board), provide
key oceans users with a line of direct ministerial access.

Regional Marine Plan Steering Committees will be established to over-
see the development of RMPs for each of the eight identified large marine

79. Supra note 77 at 14,
80. Jhid.
81, Jbid.
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ccosystems found in Australia. These Steering Committees will be exper-
tise-based and include approximately seven members. In conception, at
least. the Steering Committees should be instrumental in determining the
content of RMPs.

The fourth organ created by the Occans Policy is the National Oceans
Office (NOO), a new agency of the Commonwealth Government. The NOO
broadly supports the Board, NOAG and Steering Committees through
sceretariat services, technical support. and program delivery. As the lead
agencey for delivering the Oceans Policy, the NOO will largely direct the
development of RMPs, and address oceans-related matters on a govern-
ment-wide basis.

Announcement of the Occans Policy was accompanicd by the release
of $50 million for the first triennium of implementation. Of this amount,
$32.5 million was identified for RNP development while the balance was
allocated to deliver a number of sectoral initiatives.* The expectation is
that renewal funds will be made available over the out-years, principally
for pursuing regional marine planning.

Clearly. dustralia’s Ocveans Policy is a substantive exercise in policy-
making.* A new paradigm for oceans use has been adopted and an admin-
istrative apparatus appropriate to the now challenges has been created. The
Commonwecalth has also invested a sizeable sum of money in the venture.
Despite thesce very encouraging elements. the Oceans Policy labours
under a number of constraints which have frustrated expeditious delivery
of the new occans program.

Likely problems with the implementation of the Oceans Policy have
already been identified in one of the few published assessments.™ It was
foreseeable that establishing a new federal agency to lead the delivery of
QOceans Policy would delay the delivery of initiatives. particularly regional
marine planning. dustralia ¥ Oceuns Policy was released at the very end
of 1998, with regional marine planning scheduled to commence early the
following year and a review of implementation due in mid-2000. As it is,
the process to prepare the first RMP did not commence formally until April
2000, and the first tangible output of preparations, a Description Paper,
was produced at the end of 2001.

Another of the Oceans Policy’s obvious shortcomings is the absence of

K2, Senator the Hon, Robert Hill, News Release, "World First Plan to Safeguard our Oceans™ (23
December 199K).

8. Supru note 5.

&, Thad,
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state participation or endorsement. Notwithstanding its name, lustralia s
Oceans Policy 15 a creation of the Commoenwealth for its own use; as stated
earlier. it is this jurisdiction which is bound by RMPs. During develop-
ment of the Oceans Policy there was some hope that it would eventually
become truly nativnal. However. towards the end of 1998, much to the
chagrin of some observers of the process, it became clear that the Oceans
Policy would evolve into a Commonwealth policy. There are disappoint-
ingly few initiatives within the Oceans Policy to secure the future involve-
ment of the states. To illustrate. “In developing Regional Marine Plans, the
Commonwecalth will seck the participation of the relevant States and Terri-
tories, to ensure. as far as possible. the integration of planning and man-
agement across State and Commonwealth waters.™* Efforts over the four
vears since the Oceans Palicy was announced have tailed to entice state or
territory governments to become parties. At least one commentary doubts
that the Commonwealth would act assertively to compel or presume state
endorsement.™

To a large cxtent. the challenge of operativnalising ecosystem-based
management explains implementation tailure. Despite a wealth of
material exploring the general concept, there are few concrete examples
on which to base actual practice. In other words. the task of converting
ecosystem-based management from its conceptual basis to prescriptions
on the water accounts for much ot the delay in developing the first RMP.
At a minimum, the traditional management of sectoral uses will be revised
or reformed. Without any indication as to the form and content of an RMP,
it is no surprise that integrated oceans management has been so slow.

Another fundamental difficulty lies in reconciling the tension between
moving towards RMPs on one hand while retaining, ¢ven enhancing,
existing sectoral arrangements on the other. Existing arrangements with
all oceans sectors are preserved due to the stability and workability of the
Offshore Constitutional Settlement (OCS) scctoral regimes. At the same
time, the purpose of RMPs is to integrate activities across sectors, altering
the paradigm and practice of oceans use. The Oceans Policy provides little
guidance on how to simultaneously satisty these two seemingly contradic-
tory mandates.

The Offshore Constitutional Scttlement remains the basis for the
management of specific scctors across jurisdictional boundaries. However,

85. Supranote 70 at 11.
86. Supra note 5.



198 The Dalhousie L.aw Journal

consideration will be given to administrative changes that may be needed
so that the full range of cross-jurisdictional 1ssues can be addressed
effectively in implementing the Regional Marine Planning process.”

Thercfore, the outstanding question for all sectoral uses relates to the sort
of changes to OCS administration that will be made through RMPs. The
alignment of regional marine planning with the P(SL)A regimes is no
better elaborated in the particular case of offshore oil and gas. The
Government will:

build on cxisting petroleum and minerals management regimes to
incorporate ccosystem and cross-sectoral considerations in an integrated
approach to marine rosource use and decision-making that is consistent
with the principles of ccologically sustainable development and muitiple
and sequential use: this will be undertaken through the Regional Marine
Planning process.™

The Oceans Policy suggests that the offshore resource regimes will some-
how be adjusted as a result of regional marine planning. The removal or
replacement of P(SL)A mechanisms is not on the agenda; these will be
adjusted to on an ‘integrating basis.” Again, the Oceans Policy provides
little guidance to practitioners or administrators in this pursuit.

Legislation will inevitably be needed to deliver RMPs. Instruments
issued under the P(SL)A can only be altered through the enactment of
superior legislation to compel the integration of oil and gas activities with
other sectors. Jdustralia ¥ Ocean Policy commits to RMPs as a mechanism
for integrating oceans uses. To give effect to this policy, however, there
will need to be legislative action.

It is not difficult to appreciate why operators who hold costly permits
or licences issued under the P(SL)A may harbour misgivings as to the
future security of their costly holdings. Whilst instruments will continue
to be issued under authority of the P(SL)A, the extent to which these will
yield to the prescriptions of ecosystem-based management under an RMP
is unknown. As Bergin and Haward note, RMP preparation could take years
to complete meaning these issues will not soon be settled.® In the interests
of meeting its twin imperatives of environmental protection and resource

K7, Suprunote 70 at 17,
88, Supramnote 77 at 13.
89. Supranotc §S.
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development, it behooves all involved to settle the scope of RMPs, and
theretore legislative reform, with all expedition.

Conciusion

Despite a chequered history of offshore federalism — a feature common
to many federations — the framework for allocating jurisdiction offshore
has endured and became established. In this context, the legislation for the
oil and gas sector is exemplary in terms of scttling the roles of the
Commonwealth and states in a cooperative governance regime. New envi-
ronmental requirements now exist under both petroleum and environment
legislation, further highlighting the natural progression of the ottshore
petroleum regime. As this sector gains experience in administering these
two parallel sets of requirements. it will become increasingly worthy of
emulation in other federations.

Simultancously. the advent of dustralias Oceans Policy forces all
marine uscrs to revisit the precepts of oceans use. It is no longer sufficient
to conduct marine activitics on a strictly sectoral basis. All oceans users
must be organized in such a way that the interactions between scctors,
both exploitative and non-consumptive, are identified, anticipated and
managed.

Regional marine planning has met with considcrable delays since
being adopted as Government policy: even those directly involved in the
Oceans Policy are concerned with the tardiness of progress.™ Delays of
this nature have eroded some of the initial enthusiasm that accompanied
the release of dustralia ¥ Oceans Policy. For those less enthusiastic about
RMPs. any delay in moving forward with the new oceans regime is no
doubt welcomed as it ensures that traditional arrangements will continue
unchanged. Indeed, some would argue that the functionality of the sectoral
regimes is evidence enough that the system is working and any additional
administrative architecture is superfluous.

On the other hand, moving towards cross-sectoral integration does
represent a logical next phase in ocean policy, building upon the OCS frame-
work. The basis of the Oceans Policy is that only by integrating activities
can the future health of the marine environment and sustainable use of its
resources be assured. Regardless of the argument, support for the Oceans

90. Geoff Wescott, “National Oceans Advisory Group Update™ (20002) § Waves 16,



200 The Dalhousie Law Journal

Policy will erode the longer that at fails to demonstrably deliver. There is a
real risk that the entire oceans initiative may disappear from the political
agenda,

Inany case. dustralia s Occans Policy has circumvented debate on the
necd tor integrated occans planning as the agenda has now been firmly
cstablished. What remains to be determined is the actual form that integra-
tion of marine activities will take. It is hoped that the cooperative
gorvernance tencts characterizing ocean policy over the past two decades
will be presenved in the regional marine planning initiative.



