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Fiona R. Burns* Reforming Testamentary Undue Influence
in Canadian and English Law

The traditional doctrine of testamentary undue influence developed in nineteenth
century England. Its utility, however, is limited since the doctrine requires the
person alleging undue influence to provide direct proof of coercion according
to a high standard. In England the doctrine has remained static and there
have been calls for reform. In Canada, some courts have ceased to apply the
traditional doctrine so that today there is no one consistent and coherent doctrine
of testamentary undue influence. This article explores two possible reforms of the
doctrine both of which are evident in recent Canadian case law: a presumption
of testamentary undue influence and a modified doctrine of testamentary undue
influence. It is argued that testators in both England and Canada would be best
protected by a three-tiered approach comprising a modified doctrine of undue
influence. It entails a presumption of validity where certain measures are taken in
the execution of a will; the modification of key elements of the traditional doctrine
relating to the testator’s state of mind, reliance on circumstantial evidence and the
standard of proof; and the adoption of the modified doctrine in those cases where
a party challenges the inter vivos and testamentary gifts of a deceased donor on
the basis of undue influence.

La doctrine traditionnelle d’influence indue sur le testateur est née et a été
élaborée dans I'’Angleterre du dix-neuviéme siécle. Elle est toutefois d'une
utilité limitée puisqu’elle exige que la personne qui allégue qu'il y a eu influence
indue apporte une preuve directe et conforme a une norme stricte qu’il y a eu
coercition. En Angleterre, la doctrine est restée statique, et il y a eu des appels
a la réforme. Au Canada, certains tribunaux ont cessé dappliquer la doctrine
traditionnelle avec le résultat qu'il n’y a aujourd’hui aucune doctrine uniforme et
cohérente d'influence indue sur le testateur. Cet article examine deux réformes
possibles de la doctrine, les deux ressortant clairement dans la jurisprudence
canadienne récente : une présomption d’influence indue sur le testateur et une
doctrine modifiée d'influence indue sur le testateur. L'auteur avance que les
testateurs, tant en Angleterre qu'au Canada, seralent mieux protégés par une
stratégie & trois volets comportant une doctrine modifiée d'influence indue sur le
testateur. Cela suppose une présomption de validité lorsque certaines mesures
sont prises pour la signature du testament; la modification d’éléments clés de la
doctrine traditionnelle en ce qui a trait 4 I'état d’esprit du testateur, & la fiabilité
des éléments de preuve circonstancielle et & la norme de preuve; et I'adoption
de la doctrine modifiée dans les cas ol une partie conteste les dons entre vifs
et les dons testamentaires d’'un donateur décédé en invoquant 'exercice d'une
influence indue.

* BA (Hons), LLB (Hons), LLM (Syd), LLM (Cantab), PhD (ANU), Senior Lecturer, Faculty of
Law, University of Sydney. I thank William Edwards and Myra Chen for their valuable research
assistance.
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Introduction

The common law doctrine of testamentary undue influence has recently
stimulated some important academic comment from writers analyzing its

operation

in England.' They have attacked the doctrine’s lack of utility

in two ways. First, they argue that the criteria that must be met for its
application are so difficult to fulfill that throughout the Commonwealth?

1.

Roger Kerridge, “Wills Made in Suspicious Circumstances: The Problem of the Vulnerable

Testator” (2000) 59 Cambridge L.J. 310 [Kerridge, “Suspicious Circumstances”]; P. Ridge, “Equitable
Undue Influence and Wills” (2004) 120 L.Q.R. 617.

2.

Ridge, supra note 1 at 638.
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the doctrine is virtually redundant.’ Second, they contend that the practical
result of the onerous criteria has been that testators* susceptible to influence
have been left unprotected from conduct that does not fall within the
coverage of the doctrine.® These conclusions, however, have been based
only on an analysis of a few countries like England,’ and have not taken
into account developments in Canada. Accordingly, the purpose of this
article is to compare and contrast the doctrine in England and Canada and
to investigate possible pathways for reform.

I. An overview of the traditional doctrine
Historically, English Ecclesiastical Courts refused probate of wills that had
been made under constraint, duress or coercion.” In the nineteenth century,
probate courts labelled such conduct as undue influence, although it was
not necessarily the kind of behaviour that constituted undue influence
in the Court of Chancery® By the middle of the nineteenth century,
the decision of the House of Lords in Boyse v. Rossborough (‘Boyse’)°
provided an enduring precedent for testamentary undue influence in
the modern era. In that case, Lord Cranworth indicated that evidence of
coercive conduct constitutes undue influence in a testamentary context.!?
Therefore, in subsequent seminal authorities coercion by the beneficiary
or by someone on behalf of the beneficiary was the sole or predominant
indicator of undue influence." Significantly, evidence of coercive conduct
rather than the state of the testator’s mind characteristically justified a
court finding that a beneficiary exercised undue influence.

Lord Cranworth also held that mere persuasion or the opportunity to
influence is insufficient.'? Rather, undue influence has to be proved by
direct evidence of a high standard. It is not sufficient that the circumstances

3. Kerridge, “Suspicious Circumstances,” supra note 1 at 325-326.

4. For the purpose of clarity and brevity of expression, a reference to a testator includes a reference
to a testatrix unless the context indicates otherwise.

5. Kerridge, “Suspicious Circumstances,” supra note 1 at 325-328; Ridge, supra note 1 at 621-
626.

6.  Ridge principally considers English and Australian cases: see supra note 1 at 621-626.

7. E.g. Hacker v. Newborn (1654) Style. 427; 82 E.R. 834 (Upper Bench, Westminster); Lamkin v.
Babb (1752) 1 Lee 1; 161 ER. 1 (Ecc.Ct.).

8. Williams v. Goude (1828), 1 Hagg. Ecc. 577; 162 E.R. 682 (Ecc.Ct). W.H.D. Winder, “Undue
Influence and Coercion” (1939) 3 Mod. L. Rev. 97 at 104,

9. (1857),6 HLL.C. 3, 10 E.R. 1192 (H.L.) [Boyse]. Note also Winder, supra note 8 at 105.

10. /bid. at 48-49, 1211.

. Parfitt v. Lawless (1872), L.R. 2 P. & D. 462 at 470, Lord Penzance [Parfitt]; Baudains v.
Richardson, [1906] A.C. 169 at 185 (P.C.) [Baudains); Craig v. Lamoureux (1919), [1920] A.C. 349 at
357,50 D.L.R. 10 at 15 (P.C.) [Craig]; Roger Kerridge, Parry & Clark: The Law of Succession, 11*
ed. (London: Sweet & Maxwell, 2002) at paras. 5-13 [Kerridge, Parry & Clark}.

12. Supra note 9 at 48, 1211. Note Earl of Sefton v. Hopwood (1857), 1 F.& F. 578 at 580, 175 E.R.
860 at 86, Creswell J. (Northern Circuit, Liverpool Spring Assizes).
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are “consistent with the hypothesis of its having been obtained by undue
influence.” * It has to be shown that the circumstances are “inconsistent
with the contrary hypothesis.”'* Therefore, the person challenging the will
has to demonstrate'® that undue influence was exercised, that as a result the
will was made and that undue influence is the only possible explanation
for the existence of the will.' In subsequent cases, courts held that a party
challenging the will not only bears the onus of proof, but also bears the
costs of the action if that party fails to prove undue influence."’

Significantly, the doctrine of testamentary undue influence is in marked
contrast to equitable undue influence. Under the equitable doctrine, a
rebuttable presumption of undue influence arises in certain inter vivos
transactions. It was held in the nineteenth century that the presumption
does not operate in testamentary cases.'®

It is strongly arguable that Lord Cranworth did not intend that the
doctrine either be defined so narrowly or so rigidly applied. First, while
Lord Cranworth described undue influence in terms of coercion, he also
provided another description that emphasizes the testator’s state of mind as
well as the conduct of the beneficiary. He observed that undue influence

. must be an influence which can justly be described, by a person
looking at the matter judicially, to have caused the execution of a paper
pretending to express a testator’s state of mind, but which really did not
express his mind, but expressed something else, something which he did
not really mean."

This definition covers coercive conduct at its most extreme, but also
encompasses conduct that deprives the testator of the right of independent
agency and expression. Second, Lord Cranworth indicated that it is not
necessary to show that actual violence has been used or threatened. Undue
influence is a relative phenomenon and courts should take into account
disparities of strength and weakness, and knowledge and ignorance,
between the parties when determining if there has been undue influence.?

13. Ibid at51, 1212. See R. Hull Q.C. & 1.M. Hull, Macdonell, Sheard and Hull on Probate Practice,
4t ed. (Toronto: Carswell, 1996) at 46.

14. Ibid.

15. Boyse, supra note 9 at 49, 1211; Parfitt, supra note 11 at 474-475, Lord Penzance.

16. Wingrove v. Wingrove (1885), L.R. 11 P.D. 81 at 83, Sir James Hannen; Baudains, supra note 11
at 185 [ Wingrove); Craig, supra note 11 at 357, 15.

17. E.g. Re Cutcliffe (deceased); Le Duc v. Veness, [1959] P 6, [1958] 3 All ER. 642 (C.A.).

18. Parfitt, supra note 11 at 469, Lord Penzance; see also Craig, supra note 11 at 356-357, 14-15 and
P.V. Baker, “Notes” (1970) 86 L.Q.R. 447.

19. Boyse, supra note 9 at 34, 1205. Note Earl of Sefton v. Hopgood, supra note 12 at 581, 861,
Creswell J. (Northern Circuit, Liverpool Spring Assizes).

20. Ibid. at 48-49, 1211. See also Hall v. Hall (1868), LR. | P. & D. 481 [Hall]; Wingrove, supra
note 16; Hull & Hull, supra note 13 at 45-46.
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Third, while Lord Cranworth held that undue influence normally arises
from the circumstances surrounding the making of the will,2! he observed
that “this principle must not be taken too far.”?2 He described a situation in
which an inference of undue influence could be made due to the existence
of what could be described as a relationship of control.”? When the testator
is not a free agent and is completely under the control of the beneficiary,
a court can find undue influence, even in the absence of direct evidence
concerning the making of the will. A relationship of control based on
overwhelming circumstantial evidence has been pleaded in a few cases,*
but it appears to have been generally overlooked by modemn courts and
litigants alike.?

II. The traditional doctrine

1. In modern English case law

Since the decision in Boyse, the case law in England has generally reflected
a static and strict articulation and application of the doctrine of testamentary
undue influence. The major characteristic of testamentary undue influence
has remained coercive conduct that must be proved,? cannot be presumed
from the facts of the case,” and must be specifically raised in the
pleadings.? The party challenging the will must prove testamentary undue
influence at a high standard which is demonstrated by direct evidence that
the testator was coerced into making the will or facts consistent only with
a hypothesis of undue influence.” Accordingly, there are only a few cases
where undue influence has been pleaded alone.* Instead, undue influence

21. Ibid. at 51,1212,

22. Ibid.

23. Ibid. Note Lovett v. Lovett (1857), 1 F. & F. 578 at 583; 175 E.R. 861 at 862, Erle J. (Norfolk
Circuit, Ayelsbury Spring Assizes); Hull & Hull, supra note 13 at 46. C.V. Margrave-Jones in
Mellows: The Law of Succession, 5% ed. (London: Butterworths, 1993) suggests at para. 5.47 that
such circumstances “will give rise to a presumption” of undue influence.

24. See, e.g., Parfitt, supra note 11 at 470, Lord Penzance; Baudains, supra note 11 at 83.

25. However, note Re Harden's Estate; Clayton and Hunt v. Brown [1959] C.L.Y.B. 3448, (1959)
The Times, 20 June (Stevenson J.) and Re Killick (Deceased); Killick v Poutney (30 April 1999) The
Times (Ch.D). In respect to Re Harden, see Margrave-Jones, supra note 23, at para. 5.48; C. Sawyer,
Principles of Succession, Wills & Probate, 2 ed. (London: Cavendish Publishing Ltd, 1998) at para.
4.8.5. One possible explanation is that the headnote of the case completely omitted reference to this
situation: see Boyse, supra note 9 at 3, 1193.

26. 1.B. Clark & J.G. Ross Martyn, Theobold on Wills, 15 ed. (London: Sweet & Maxwell, 1993)
at 41-42; Margrave-Jones, supra note 23, at paras. 5.45-5.50; Kerridge, Parry & Clark, supranote 11
at para. 5-13.

27. Clark & Ross Martyn, supra note 26 at 42; Margrave-Jones, supra note 23 at para. 5.49.

28. Low v Gurthrie [1909] A.C. 278 (H.L.); Re Stott (deceased); Klouda v. Lloyds Bank Ltd (1979),
[1980] 1 All E.R. 259 (Ch.D.).

29. Clark & Ross Martyn, supra note 26 at 42; Margrave-Jones, supra, note 23 at para. 5.50.

30. E.g. Hall, supra note 20; Parfitt, supra note 11; Wingrove, supra note 16; Biggins v. Biggins (28
January 2000), (Ch.Div.).
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has been pleaded in conjunction with other doctrines which have often
determined the case.’ Indeed, it is arguable that undue influence has
become a principle subordinate to other doctrines because it is so difficult
to prove. It is likely that a pleading of undue influence will be coupled
with allegations that the testator lacked testamentary capacity’?; that there
were suspicious circumstances requiring proof that the testator knew and
approved of the terms of the will*®; that there was no compliance with
the formalities’*; or that there was fraud.’® Allegations of testamentary
undue influence are, for example, often coupled with allegations of lack of
testamentary capacity or the suspicious circumstances rule because a party
who challenges on either of these bases bears an evidential, rather than
a legal burden of proof.3¢ Moreover, it may be less difficult to challenge
the capacity of the testator than to prove that the testator was coerced into
making the will*’ or to infer lack of knowledge and approval than to prove
the perpetration of undue influence.*®

2. Inmodern Canadian case law

Canadian courts have not been as consistent and coherent in their approach
to testamentary undue influence as their English counterparts. This is
reflected in the discussion of testamentary undue influence in Feeneys
Canadian Law of Wills*®* where the author’s description of the doctrine
combines elements of the traditional doctrine already outlined with modern
glosses on and significant departures from it.** It is arguable that there
is more than one formulation of testamentary undue influence currently
operating in Canada.

31. E.g. Vaughan v. Vaughan [2002] EWHC 699 (Ch. D) [Vaughan].

32. E.g. Baudains, supra note 11; Vaughan, ibid.; Carapeto v. Good, [2002] W.T.L.R. 801, [2002]
E.W.H.C. 640 (Ch.D.) aff>d [2002] E.W.C.A.Civ. 944 (C.A.Civ.Div.) [Carapeto].

33. E.g. In the Estate of Barlow (Deceased); Haydon v. Pring (1918), [1919] P. 14 aff’d as to merits
[1919] P. 131 (C.A.); Mills v. Colman (5 February 1985), (C.A.Civ.Div); Vaughan, supra note 31;
Carapeto, supra note 32.

34. Clark & Ross Martyn, supra note 26 at c. 4; Margrave-Jones, supra note 23, c. 6; Kerridge,
Parry & Clark, supranote 11 at c. 4; In the Estate of Barlow (Deceased); Haydon v. Pring, supra note
33; Mills v. Colman, supra note 33.

35. Clark & Ross Martyn, supra, note 26 at 41-42; Kerridge, Parry & Clark, supra note 11 at para.
5-14.

36. Clark & Ross Martyn, supra note 26 at 42; Margrave-Jones, supra note 23 at para. 5.50.

37. E.g. Vaughan, supra note 31.

38. E.g. Wintle v. Nye (1958), [1959] 1 All E.R. 552, [1959] 1 W.L.R. 284 (H.L.).

39. James MacKenzie, Feeneys Canadian Law of Wills, 4" ed. Looseleaf (Toronto: LexisNexis
Butterworths, 2000).

40. Ibid c.3B.
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influence, the evidence that can be relied on to prove undue influence
and the standard of proof. While the party who challenges the validity of
the will still bears the legal burden of proving undue influence, the three
modified doctrinal and evidential standards are more achievable than those
prescribed under the traditional doctrine and are in accord with modern
trends. A fully modified testamentary doctrine requires adjustment of all
three elements.

a. The testator s independence and freedom

In the nineteenth century testamentary undue influence was almost entirely
defined as coercion and most courts overlooked the significant subtleties
in Boyse. First, Lord Cranworth proffered another definition of undue
influence in Boyse. The question was whether the influence had caused the
testator to sign a will that “did not really express his mind, but expressed
something else, something which he did notreally mean.”'”® While coercive
conduct can force a testator to sign a document that does not express his
intention, it appears from this definition that it was not necessary to prove
actual coercion, but only undue influence. Therefore, coercion forms only
part of a wider framework of undue influence that focuses on free agency
and independent action. Indeed, this framework is also consistent with
the statements in Barry in the sense that Parke B. held that the validity of
a will depended upon a free and capable testator.'” Second, in Boyse,'*
Hall v. Hall*®" and Wingrove v. Wingrove'® the Courts recognized that,
in any event, coercion or pressure is a relative phenomenon. Depending
on the physical well-being, psychological strength and fears or hopes
of the testator, a potential beneficiary can exert minimal pressure which
still constitutes undue influence. Ultimately, the issue is not coercion, but
whether the testator has freely and independently expressed his intention
in the will.,

The focus on whether the testator has acted freely and independently
is supported by modern authority. The inter vivos presumption of undue
influence in both England and Canada may be rebutted by evidence that
the donor’s inter vivos gift was the “result of his own ‘full, free and
informed thought.”’'®? The suggestions for reform of testamentary undue
influence based on a rebuttable presumption of undue influence in probate

178. Supra note 9 at 34, 1205. See Earl of Sefton v. Hopwood, supra note 12 at 861.

179. Supra note 66 at 482-483, 1090.

180. Supranote 9 at 51, 1212.

181. Supra note 20 at 482, Sir J.P. Wilde.

182. Supra note 16 at 83, Sir James Hannen.

183. Geffen, supra note 87 at 228, Wilson J. quoting Lord Evershed in Zamet v. Hyman [1961] 3 All
E.R.933 (C.A.)at 938.
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cases also require evidence of testamentary independence and freedom in
order to rebut the presumption.

In Canada the early approaches to testamentary undue influence were
resurrected by the Privy Council decision in Craig. In that case, the Privy
Council used language from both Lord Cranworth’s statements in Boyse. It
did not discriminate between statements emphasizing the coercive conduct
and those that suggested that the essential issue was whether the testator
had signed a will that recorded what he really intended and meant.'® It was
assumed that both definitions were consistent with one another and that
both supported coercion as the hallmark of testamentary undue influence.
Therefore, for most Canadian courts in the twentieth century testamentary
undue influence was limited to coercive conduct. However, in the latter
decades of the twentieth century some courts began to state either or both
tests'®> or to simply omit reference to coercion in favour of whether the
testator had signed a will that expressed what he wished to happen to his
estate.!3® The transition seemed inconsequential at first and did not appear
to conflict with or modify the traditional doctrine because Boyse and
Craig were important traditional authorities. In Re Martin; MacGregor
v. Ryan'® and Vout'®® the Supreme Court of Canada specifically referred
to the broader definition in Craig with approval (although there was
also reference to coercion in Re Martin'® and Vout'*®). It was no longer
necessary to demonstrate coercion or wrongdoing, although proof of
coercion remained one way of satisfying the test.

Ahelpful example of the shift from actual coercion to a broader concept
of undue influence can be found Re Kohut Estate.'”' An elderly testatrix
made seven wills over an eight-year period in which she alternatively lived
with each of her daughters. The daughter with whom the testatrix resided at

184. Craig, supra note 11 at 357, 15.

185. E.g. Pocock v. Pocock, supra note 48 at para. 44, Aylesworth J.A.; Carleton v. Goldstone, supra
note 51 at paras. 41 & 42, Mclntyre J.; Roberge v. Roberge, [1995] B.C.W.L.D. 952, [1995] B.C.J. No.
145 (B.C.S.C.) at para. 14, Boyd J.; Scramstad v. Stannard (1996), 40 Alta L.R. (3d) 324 (Alta.Q.B.) at
para. 147, Binder J; Doherty, supra note 41 at para. 27, Ayles J.A.; Re Muise Estate (2002), 45 E.T.R.
(2d) 121 (N.S. Pro. Ct.) at para. 17, Stewart J.; Bates v. Finley Estate, supra note 41 at paras. 115-116,
Drost J.; Gamble v. McCormick (2001), 3 E.T.R. (3d) 232 (Ont. S.C.].) at para. 93, Greer J.

186. E.g. Re Mann Estate, supra note 56 at para. 49, Stratton J.; Kostynuik v. Brychun, supra note
57 at para. 37, Maher Surr. Ct. J.; Re Timm; Red Deer College v. Nishioka (1985), 65 A.R. 190 (Alta.
Surr. Ct.) at para. 34, Smith J.; Drummond v. Mitchell (2003), 215 N.S.R. (2d) 47; 2 ET.R. (3d) 36
(N.S.S.C) at para. 57, MacLellan J. In Patamis Estate v. Bajoraitis, supra note 152 at paras. 78 & 96-
97, Philp J. drew on both the definition provided by the Privy Council in Craig, supra note 11 at 357,
15 and the inter vivos definition in Geffen, supra, note 87 at 226-228, Wilson J.

187. Supra note 41 at 138, Ritchie J.

188. Supra note 44 at 441-442, Sopinka J.

189. Supra note 41 at 139, Ritchie J. His Honour quoted Riach, supra note 41 at 128, Crocket J.

190. Supra note 44 at 442. See also Feraco v. Shimoon, [2001] O.J. No. 1197 (Ont. Sup. Ct. Jus.) at
para. 36, Chadwick J. (QL).

191. Supra note 126.
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the time she made a new will was the principal beneficiary under that will.
The Court was satisfied that the mother possessed testamentary capacity
and that neither daughter had actually coerced her mother into making a
will in which she was the principal beneficiary. Kennedy J. held that:

The proof of undue influence does not require evidence to demonstrate
that a testator was forced or coerced by another to make a will under
some threat or other inducement. One must look at all the surrounding
circumstances and determine whether or not a testator had a sufficiently
independent operating mind to withstand competing influences. Mere
influence by itself is insufficient to cause the court to intervene but as
has been said, the will must be “the offspring of his own volition and not
the record of someone else’s.”!?

The Court concluded that the last four wills were the product of undue
influence because the mother was highly susceptible to the wishes of
her daughters. Kennedy J. held that the wills were “the result of what
those around her had in mind and not the exercise of the deceased’s own
volition, albeit influence innocently exerted.”!*?

b. Circumstantial evidence
In Boyse'®* Lord Cranworth held that testamentary undue influence must
be proved by direct evidence of a very high standard.'”® Nevertheless,
it is inaccurate to suggest that Lord Cranworth considered that indirect
or circumstantial evidence had no part to play in the proof of coercion.
Circumstantial evidence is an evidentiary fact (or facts) from which
the judge or jury are able to infer reasonably the existence of the fact in
issue.'”® Lord Cranworth had circumstantial evidence in mind when he
suggested that strong evidence of a beneficiary’s complete control over
the testator could constitute evidence of coercion, although there was no
evidence of the actual circumstances in which the will was made.!*’
Despite the narrow range of evidence that has traditionally been
considered in testamentary undue influence cases, some courts have
increasingly accepted that a party challenging the validity of a will may
be able to rely exclusively on circumstantial evidence. It is likely that
a beneficiary will exert undue influence in secret, rather than openly.
Therefore, undue influence will usually be proved by circumstantial

192. Ibid. at para. 38 quoting Hall, supra note 20 at 482, Sir J.P. Wilde.

193. Ibid. at para. 42.

194. Supra note 9.

195. Ibid. at 50-51, 1212.

196. Sir R. Cross & C. Tapper, Cross on Evidence, 7% ed. (London: Butterworths, 1990) at 202; R. v.
Cinous [2002] S.C.C. 29, (2002), 210 D.L.R. (4™) 64 at paras. 88-89, McLachlin C.J.C. and Bastarche
J

197. Boyse, supranote 9 at 51, 1212.
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rather than direct evidence'*s; and it will be necessary, from a practical
perspective, to make an inference of undue influence by reviewing all the
facts.!” Indeed, some courts have accepted that it is permissible to rely
on indirect or circumstantial evidence while in other respects apparently
following the traditional doctrine of testamentary undue influence.?®

A reliance on circumstantial evidence is also reflected in the doctrine
of suspicious circumstances and proposals for reform based on a
presumption of undue influence. In the former, the production of evidence
which indirectly suggests undue influence or from which undue influence
may be inferred, requires the propounder to demonstrate that the testator
knew and approved the will.?! In the latter, a rebuttable presumption is
built on circumstantial evidence that may suggest undue influence and, in
turn, requires proof that the testator acted freely and independently.

An emphasis on whether the testator acted freely and independently,
rather than on proof of coercion, has also opened the way for reliance
on circumstantial evidence. In Scott v. Cousins®® an elderly testatrix had
made earlier wills in favour of her relatives. After her second marriage
she made another will leaving her assets to her second husband and his
relatives. The beneficiaries under the earlier wills argued successfully
that the latest will was invalid because of, inter alia, the husband’s undue
influence. Cullity J. observed that it was unnecessary to demonstrate that
the elderly testator was threatened or terrorized?®” and that:

In determining whether undue influence has been established by
circumstantial evidence, courts have traditionally looked to such matters
as the willingness or disposition of the person alleged to have exercised
it, whether an opportunity to do so existed and the vulnerability of the
testator or testatrix...Other matters that have been regarded as relevant,

198. Inrespectto England see Carapeto, supranote 32 at para. 126, Rimer J. aff’d {2002] E.W.C.A.Civ.
944 (C.A. Civ. Div.). Inrespect to Canada see Banton, supranote 47 at 209, Cullity J.; Scott v. Cousins,
supra note 44 at para. 48, Cullity J.; Araujo v. Neto, supra note 138 at para. 132, Sigurdson J. In some
jurisdictions it is possible to prove traditional testamentary undue influence solely on circumstantial
evidence, although this has been difficult: see the Australian authority Winter v. Crighton (1991), 23
N.S.W.L.R. 116 (P.D.).

199. Consider Re Kaufinan, supra note 43 at 190 Schroeder J.; Hicks v. Hicks (1997), 16 E.T.R. (2d)
179 (B.C.S.C.) at paras. 50-51, Shaw J. aff’d (1998), 22 E.T.R.(2d) 253 (B.C.C.A.); Re Kohut Estate,
supra note 126 at para. 38, Kennedy I.; Scott v. Cousins, supra note 44 at para. 48, Cullity J.; DeWitt v.
Williams (2004), 12 E.T.R. (3d) 150, 276 N.B.R. (2d) 53 (N.B.P.C) at para. 36, Russell J aff”d [2005]
N.B.J. No 295 (N.B.C.A).

200. Consider Re Kaufman, supra note 43. Jones v. Canadian Imperial Bank of Commerce (2003),
(sub nom. Wyker Estate Re) 1 ET.R. (3d) 312, 338 A.R. 343 (Alta. Surr. Ct.); Ravayshyn v. Drys
(2005), 15 E.T.R. (3d) 251, [2005] B.C.W.L.D. 3531, {2005] B.C.W.L.D. 3532.

201. E.g. Riach, supra note 41.

202. Supranote 44.

203. Ibid. at para. 114, Cullity J. See also Sullivan v. Bellows (2002), 4 E.T.R. (3d) 125 (Ont.S.C.J) at
para. 28.
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within limits, are the absence of moral claims of the beneficiaries under
the will or of other reasons why the deceased should have chosen to
benefit them. The fact that the will departs radically from the dispositive
pattern of previous wills has also been regarded as having some probative
force.?

Cullity J. held that the husband had planned the acquisition of his wife’s
property and the wife was susceptible to undue influence because of
her weakened mental state. He also relied on the last minute reversal of
the pattern of the wife’s earlier wills and the absence of any plausible
reason why she would substitute her husband’s relatives for her own.?%
The decision was arguably an important juncture in the modification
of testamentary undue influence. First, contrary to earlier authority,
Cullity J. accepted that the existence of the opportunity to influence
was part of a wider matrix of factors that a court could consider.™® It is
probable that the mere opportunity to influence on its own would not be
sufficient to constitute undue influence but would be weighed with other
circumstances.?’” Second, Cullity J. also considered the susceptibility
of the wife to undue influence as well as the conduct of the husband.
Therefore, consistent with earlier nineteenth century English authorities,
courts will be able to evaluate a wide variety of circumstances?® that will
shed light on the relative strengths and weaknesses of the two parties,
including the testator’s mental and physical health?® and his practical,
emotional or financial dependence on the beneficiary.?!?

¢. Balance of probabilities

In Boyse Lord Cranworth held that where a will was otherwise valid, the
party challenging the validity of the will had to demonstrate that undue
influence was the only possible explanation for the existence of the will.2!!
Regrettably, Lord Cranworth did not fully explain why the standard of
proof was so high, although it appears that the Court was disinclined to

204. Ibid. at para. 114, Cullity J. This statement was recently quoted with approval by the New
Brunswick Court of Appeal in DeWirt v. Williams [2005] N.B.J. No. 295 at para. 8.

205. 1bid. at para. 123, Cullity J.

206. However, contrast a later case, Pascu v. Benke (2005), 13 E.T.R. (3d) 295 (Ont. S.C.J) at para.
26, Day J.

207. Note also Streisfield v. Goodman, supra note 138 at paras. 141-143, Carnwath J.

208. Consider Araujo v. Neto, supra note 138 at para. 133, Sigurdson J.; Stephens v. Austin (2003),
50 E.T.R. (2d) 255 (B.C.S.C.) at para. 165, Neilson J; Ravayshyn v. Drys, supra note 200 at para. 99,
Warren J. In Ravnyshyn, Warren J. placed these kinds of criteria within a “standard of “coercion.”
209. See generally Silberfeld, supra note 79.

210. See Feraco v. Shimoon, supra note 186 at paras. 37-38, Chadwick J; DeWitt v. Williams, supra
note 199 at para.3 6, Russell J aff’d [2005] N.B.J. No 295 (N.B.C.A). Cf. Surrendi Estate v. Surrendi
(2001), 42 E.T.R. (2d) 311 (Alta. Q.B.) at para 44, Slatter J.

211. Supranote 9 at 51, 1212. See Craig, supra note 11 at 357, 15.
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find that a will was invalid simply because undue influence was one of
several explanations.

Recently, some Canadian and English courts have neglected or rejected
the higher standard of proof in favour of the civil standard of proof, the
balance of probabilities, when considering testamentary undue influence.?'?
Some courts have assumed that the standard to be applied is the balance
of probabilities?'® without noting the standard prescribed in Boyse. Others
have explained that the application of a higher standard would mean
that undue influence would cease to have a practical significance.?** The
adoption of the civil standard of proof has modernized testamentary undue
influence particularly when courts have combined it with an investigation
of whether the testator acted freely and independently by reference to
actual and circumstantial evidence.?'* Although this standard of proof is
not as onerous as the one applied to traditional testamentary influence, it
is unlikely that a court will find undue influence and refuse probate of an
otherwise valid will on the existence of a mere possibility of influence.?'¢

3. The preferable approach

This paper has outlined the traditional doctrine and the two major possible
reforms. The question then is: which approach is the most desirable,
particularly in the light of the testamentary context?

The modified doctrine of testamentary undue influence is preferable
to the traditional doctrine because, in comparison, the modified doctrine
imposes practical and achievable thresholds. Moreover, the shift from
proof of coercion to an investigation of whether the will recorded the
testator’s free and independent wishes means that the court is able to
review a broad range of evidence including: the relationship of the testator
and the beneficiary; the testator’s health and susceptibility to undue
influence; the facts actually leading up to and surrounding the execution of
the will; and any past dispositions. The court will also have the benefit of

212. It is strongly arguable that the earlier standard set a higher threshold than the criminal standard
of proof of beyond a reasonable doubt. Consider: Woolmington v. D.P.P. [1935] A.C. 462 at 481, Lord
Sankey (H.L.); Miller v. Minister of Pensions [1947] 2 All E.R. 372 at 373-374, Lord Denning; R. v
Lifchus (1997), 9 S.CR. (5*) 1 at 13-14 (8.C.C.).

213. In respect to England see Carapeto, supra note 32 at para. 124, Rimer J, aff’d on merits [2002]
E.W.C.A.Civ. 944 (C.A.Civ.Div.). In respect to Canada see, e.g., Banton, supra note 47 at 209, Cullity
J.; Re Kohut Estate, supra note 126 at para. 42, Kennedy J.; Araujo v. Neto, supra note 138 at para.
132, Sigurdson J.; Stephens v. Austin, supra note 208 at para. 164, Neilson J.; Drummond v. Mitchell
(2003), 215 N.S.R. (2d) 47; 2 E.T.R. (3d) 36 (N.S.S.C) at para. 55, MacLellan J.; Pascu v. Benke,
supra note 206 at para. 26, Day J.; MacKenzie, supra, note 39 at para 3.5.

214. Scott v. Cousins, supra note 44 at para. 48, Cullity J.

215. Consider Scott v. Cousins, ibid.; Araujo v. Neto, supra note 138.

216. The standard does vary according to the matters in issue: e.g. Bater v. Bater [1951] P. 35 (C.A.)
at 36-37, Lord Denning; Blyth v. Blyth [1966] A.C. 643 (H.L.) at 673, Lord Pearce.
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evidence from a wide array of persons who had dealings with the testator
including relatives, friends, carers, medical and legal practitioners. The
modified doctrine fills the “unintended gap” when there are no doubts that
the testator possessed testamentary capacity and had known and approved
the terms of the will. '

The modified doctrine of testamentary undue influence is also
preferable to a rebuttable presumption of undue influence. First, the
problem is that a presumption of undue influence could be triggered by
factors that do not fully shed light on whether the testator acted freely and
independently. In contrast, the modified doctrine focuses on the evaluation
of all the available evidence, rather than arranging the evidence to suit the
particular criteria of a rebuttable presumption. A review of all the relevant
evidence could include, for example, the existence of a relationship of
trust and confidence or the opportunity to dominate the will of the testator.
However, these would not be the only or necessarily the most significant
factors. Second, a rebuttable presumption allows the party who challenges
the will to trigger the presumption by presenting wholly circumstantial
evidence. Yet this evidence may not conclusively demonstrate that the
will was not the product of the testator’s free and independent intention.
In contrast, the modified doctrine has preserved the traditional burden of
proof on the party challenging the will. This is particularly significant if the
evidence produced is wholly circumstantial. Third, the modified doctrine
maintains the utility of the doctrine of suspicious circumstances where the
key issue is whether the testator knew and approved of the will. While the
same evidence may be used to plead suspicious circumstances and undue
influence, the evidence will be measured against the separate standards
of knowledge and approval on the one hand, and free and independent
intention on the other.

IV. The reform of testamentary undue influence

Any doctrine of testamentary undue influence ought to be regulated
by reference to three matters that, in combination, would significantly
diminish the likelihood of grants of probate where undue influence had
been perpetrated.

1. Additional presumption of validity

As discussed previously, Kerridge suggested that there ought to be a
presumption in favour of validity of a will and against undue influence
when the finalization and execution of the will is in the presence of notaries
or solicitors who are totally independent of and in no way connected
with the beneficiaries. Kerridge stopped short of recommending that the
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execution of wills must be in the presence of independent practitioners.?"’

Nevertheless, failure to comply with the recommended procedure would
mean that the propounder bears the significant burden of disproving undue
influence and fraud. However, Kerridge assumed that there will be no
change to the traditional doctrine of testamentary undue influence.

In the light of the modified doctrine it is preferable to adopt only a
part of Kerridge’s scheme. When the finalization and execution of the
will is in the presence of notaries or solicitors who have not drafted the
will and who are not connected with the beneficiaries, there should be a
rebuttable presumption that there is no undue influence and the testator
executed a will that recorded his free and independent intention. It would
remain a rebuttable presumption because there could be circumstances
where the testator feared revealing his true wishes even to the independent
practitioners. The party challenging the will still bears the burden of
proving undue influence on the balance of probabilities even if the will
was executed in the presence of an independent practitioner.

2. The modified doctrine of testamentary undue influence applied in all
testamentary cases

Whether the will has been executed in accordance with the additional

safeguards outlined above, the modified doctrine of undue influence ought

to be implemented. A party challenging a will ought to demonstrate that a

review of all the relevant evidence reveals on the balance of probabilities

that it does not record the testator’s free and independent intention.

In addition, courts could adopt a less strict approach to costs. The
traditional approach has been that when a party fails to prove undue
influence, the party bears the costs of the action.?'® It appears that courts
wish to discourage costly and vexatious litigation. However, it is submitted
that courts ought to take a flexible approach to costs?'® when applying the
modified doctrine. For example, where there is significant initial evidence
that suggests that the will did not represent the intention of the testator,
but the challenge is unsuccessful on the balance of probabilities, it may
be appropriate for either the estate to bear the costs or the parties to bear

217. Kerridge, “Suspicious Circumstances,” supra note 1 at 334.

218. Spiers v. English [1907] P. 122; Re Cutcliffe (deceased); Le Duc v. Veness, supra note 17; Maben
v. Urquhart, supra note 52; Re Nickle, [1973] 3 W.W.R. 97 (Alta. Surr. Ct.); Bates v. Finley Estate,
supra note 41.

219. Consider Wilson v. Bassil [1903] P. 239 at 242, Walton J.; Kerridge, “Suspicious Circumstances,”
supra note 1 at 331-332.
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their own costs. In any event there is evidence that courts in Canada are
exercising discretion over costs when the case warrants it.?2

3. The application of the modified doctrine of testamentary undue
influence when the donor in an inter vivos transaction is deceased

Ridge points out that it is artificial to apply a different test for undue
influence based on whether the gifts made by a person took effect before
or after his death.?! The anomaly is stark when the making of the inter
vivos gift takes place shortly before or simultaneously with the making
of the will.??2 Her solution is that a rebuttable presumption ought to apply
whether the gift becomes effective when the donor is alive or when the
donor is dead.?*

There are, however, two problems with this approach. First, the
factual circumstances may not trigger the relevant rebuttable presumption.
Therefore, the wishes of the donor may not be protected from the effects of
undue influence; and the transaction will not be scrutinized appropriately.
Second, the donor is not available to provide his or her version of the
events surrounding the making of the testamentary gift. It is arguable
therefore that a presumption of undue influence inter vivos ought to
apply only when the donor either brings the action against the donee or is
available to give evidence at the time of the trial. It would be preferable
to apply the modified doctrine of testamentary undue influence when
there are concerns that the deceased donor has not exercised a free and
independent intention in respect to the making of an inter vivos gift or the
will or both. This approach addresses both the anomaly referred to above
and the fact that the donor/testator is unavailable to give evidence.?*® The
kinds of situations that would benefit from the application of a single
modified doctrine of testamentary undue influence include those where
shortly before the donor’s death, the donor had made an inter vivos gift
which incidentally but significantly depleted the assets for distribution
under the testator’s will*?; the donor had made an inter vivos gift which,

220. E.g. McAllister v. McMillan (1911), 25 O.L.R. 1 (Ont. C.A); Trites v. Johnson, [1945] 3 W.W.R.
100 (B.C.S.C.); Re Martin; MacGregor v. Ryan, supra note 41; Jones v. Canadian Imperial Bank,
supra note 200; Smither v. Smither (2002), 45 E.T.R.(2d) 304 (Ont. S.C.J).

221. Ridge, supra note | at 635. See also Klinck, supra note 86 at 136-140.

222. E.g. Robichaud (Litigation Guardian of) v. Plourde (2000), 35 E.T.R. (2d) 269, 230 N.B.R. (2d)
141 (N.B.Q.B.).

223. Ridge, supra note 1 at 638. Consider Thompson Estate v. Lougheed (2004), 6 E.T.R. (3d) 135
(B.C.S.C.); Morgan (Guardian ad litem of) v. Lizotte (2003), 49 E.T.R. (2d) 224 (B.C.S.C); and Soule
Estate v. Vowles, 2000 BCSC 848.

224. See Klinck, supra note 86 at 136-137.

225. E.g. Kaczmarczyk v. Kaczmarczyk, supra note 126; Thompson Estate v. Lougheed, supra note
223; Morgan (Guardian ad litem of) v. Lizotte, supra note 223; and Soule Estate v. Vowles, supra note
223.
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as part of a wider scheme of asset distribution, significantly depleted the
assets for distribution under the testator’s will??%; or the donor had made
both inter vivos and testamentary gifts to the same donee/ beneficiary
simultaneously or within a short interval.

Conclusion

It has been assumed that undue influence can be proved in only two
ways: either by direct proof of coercion or by relying on a presumption
of undue influence. For the English ecclesiastical and probate judges in
the nineteenth century only the former was appropriate in testamentary
cases. In the twentieth and early twenty-first centuries English courts have
continued to apply conscientiously the traditional doctrine of testamentary
undue influence. Nonetheless, commentators and law reformers have
argued that this doctrine is unworkable as it is almost impossible to
prove coercion. Consequently, they have sought the imposition of a
presumption of testamentary undue influence, despite problems associated
with the testamentary context. Initially in Canada there was also a strong
adherence to the traditional testamentary doctrine. However, in the late
twentieth century some courts abandoned the traditional doctrine in favour
of either an inter vivos presumption of testamentary undue influence or
modification of elements of the traditional doctrine in order to make it more
feasible to challenge a will. It has been argued in this article that neither
the traditional doctrine of testamentary undue influence nor a presumption
of testamentary undue influence adequately protects testators or their true
testamentary intentions. Instead, in both jurisdictions, a modified doctrine
of testamentary undue influence ought to be a cornerstone of a three-tiered
scheme focusing on the process of will-making and the testator’s free and
independent intention.

226. E.g. Plamondon v. Czaban (2004), 8 E.T.R. (3d) 135, 31 Alta. L.R. (4*) 215, [2005] 3 W.W.R.
23 (C.A.); Robichaud (Litigation Guardian of) v. Plourde, supra note 222. Consider also Bridgewater
v Leahy, supra note 117.



