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CAVEAT EMPTOR, VENDITOR, ET PRAE5CRIBOR: 
LEGAL LIABILITY ASSOCIATED WITH METHYPLENIDATE 
HYDROCHLORIDE (MPH) USE BY POSTSECONDARY 
STUDENTS 

Jocelyn Down;e~ Simon Outram & Fiona CampbeW 

INTRODUCTION 
For years, SlUdelll s have endured the physica l and Ill<'TlIal sm.:ss Ihm comes 
as a resull of the demands o f postsecondary education. All -night crammi ng 
for exalllS and maralhon paper writing sessions a TC considered, by many, 
\0 be a rite of passage, endured by generations of SllldCIlI S. For many years, 
sllIdcllIS have also turned 10 Sti mulants (from coffee 10 energy drinks and 
caHcine pills) 10 extend Iheir physica l and cognitive limit s in order 10 beller 
cope wilh the demands of school and life. In this sense, the lISC of stimulants 
as st udy-aids is nOi a new phenomenon nor has il been the subject of much 
concern or discussion. BUI within Ihe pasl kw years, the lise of a prescrip
tion drug (specifica lly. methylphenidate hydrochloride, MPH, often known 
as Ritalin ) by postsecondary students for cogn itive enhancellleni purposes 
ha s emerged as a phenomenon and ha s become the subject of considerable 
attention in tile bio(:tl1ics IiteralUre as well as th e popular press. I 
MPH is known for its cognit ive effects, specifi cally, its ability 10 reduce rest
lessness and improve concentration, for individuals with Attention Deficit 

1t Jocc!yn Downie. Canada Resea rch Chair in Hca hh law and Policy and Professor, 
Faculties of law and Medici ne, Dalhousie University. Halirax. Nova SCOlia; 

Simon Olurarn. l}()s ldoclOral fellow .11 Novel Tech Elhies, Oalhousie University; 

Fiona Ccllllpbell, sllldetll . Schulich School 01 law. Dalhousie Universil y. 

I V. Cakic "Sman Drugs lor Cogn ilive Enhancclllelll: Ethical and Pragmat ic 
COl1!>iderat i(lns in Ihe Era 01 COSlIlctic Neurology" (2009) 35 Jou rnal 01 Medical 

Ethics 611; Manila J . Farah rl III .. "Neurocognilivc EnhancelllcllI : What Ca n 
We Do and Whal Should We On?" (2009) 5 NalUTe Reviews, Neuroscience 421 ; 
and, Henry Greely f/ al., "Towards Responsible Use 01 Cognitivc -Enhancing 
Drugs by the Healthy- (2008) 456 Nawrc 702. 
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Disorder (ADD) or AllcntiOil Deficil Hyperactivi ty Disorder (ADH D).2 Some 
students have noted this and begun usi ng MPH in an error! to study with 
increased fOCllS, for long periods of time wit hou t tiring. while also being 
able to retain the in formmion they a rc IC<l rn ing. 1 David Green , a sllIdent 
at Harvard University. laid the Washington POSt; ~ [n all honesty. I haven' t 
wri llcn a p.l pcr without Ritalin since my junior year in hig h school. ~4 A 
siraight-A studcl1I at Queen's Unive rsity reponed tha, when she takes MPH 
~ Ihc m<llerial becomes so inte resting. you don', want \0 move, go 10 Ihe 
bathroom, cat, or do anything. And YOll remember all of il.~ s 

Although MPH is legally available by prescri ption on ly, there appears 10 
be a significam amount o f u sc without a prescri p tion or usage tha t is deemed 

[0 be outs id e of th e prescribed usage d irectives of a physicia n. The vast 

majori ty o f s tu dies have been conducted within US universities/>, although at 

2 M.K. OUk.lll, - Using Psychostimulants tn Tre<l\ Behaviora ll>isorders of Children 

and Adolescents· (1990) 1 Journal of Child and Adolcscelll Psychopharma
cology 7; Laurence Greenhil el at., "Efficacy and SafelY of tllllll ediale-Rekase 

Melhylphenidalt' Trea l lllt'n1 for Preschoolers wilh ADHO" (2006) 4 S Journal 
of the AmcriC.ln AGHlcmy of Ch ild & Adolesc<;m Psydliatry 1284; Nora D. 
Volkow & James M. Swanson. "Vari.lbks 1h.l1 Affect the Clinical Ust' and Abuse 

of Melhylphenidate in t ill' Tr('a tment of AD HO" (2003) 160 Anll' rican Journal 
of Psychiatry 1909; and. T.E. Wi1cns & T.J. Sp('nc(,T, "The StimulalliS R('visitcd. " 

(2000) 9 Child & Adolescent Psychiatric Clinics of North America 573. 
3 Christian J. Teter t'l af.. "Pro:v.l1cnce and MOIivo:s fo r ill ici t Use of Prescription 

Slimulanis in an Undergrad uate SlUdelli Sample" (2005) 53 Journal of Amer

ican College Heahh 253; and. Lisa L Weyandt el til., "Nonmcdic.ll Prescription 
Stimula nt Use Among a Sa mple of College Studellls· (2009) 13 Journal of 

Anemion Disorders 284. 

4 Jeremy Lau rance, "Ritalin abuse hits stu(knts looking for an l'xam kick- Tile 

IlIdept'lldt'1II (26 AugUSt 2003), online: Thc Indcl)endent 

< h II p: II WWW.ilHkpcndent.co.u k/ncws/cducalion/edllcal ion-llewsl 
ri tali n -a b usc -h its-st u dellis-look i ng-for - an -e xa 111 -k ick -5 3 7088.h I 1ll1>. 

5 Valll·ss.l Richmond & li nds.1Y COIWII, «Up all nigh t with new study aids« Georgia 
Straiglit ( 17 February 2005). online: Straighl.com 
< h II p:1 J www.slraighl .col11/a rt ide lu p-a 11 -nigh 1- wi I h -neW-51 tid y-a ids>. 

6 C.D. Advokm. D. Guid ry & L Manino. "Lici t and Illicit Use of Medications for 
Att en l ion -Ddicit Hypcractivity Disorder in Umk'rgraduatc Col!ege Studenls" 
(2008) 56 Jou rnal of American Collegl' Hcalth 60 1; Q. Babcock & T. Byrne, 
"Studl'1l! Perceptions of Met hylphenidate Abuse .1t a Public Liberal Arts Collegc· 
(2000 ) 49 Journal of Amcric.ln College H('a lth 14 3; Kristina M. Hall tr al., Wlllicit 
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leas! one study has been conducted al McGill Unive rsity in Canada .7 In one 
o f the Illorc comprehensive studi es of illicit MPH use, White et al. reported 
0 11 the rcsuhs of a sample of 1,025 returned surveys from students al the 
University of New Hampshirc,8 In Ihe survey they found thai 16.2 % of Ihe 
populat ion reponed lI sing stimulants "in ways no! prescribed by a ph ysi
cian. " Of this 16.2%, 96% specified tha i MPH was their stim ulam of choice, 
with 2% choosing the mixed amphetamine sal! compound (better known by 
Ihe trade name Adderalt ). The slUdy found Iha l 15.5 % o f the use rs reported 
that they were llsing two or three limes a week, 33 .9% one or two limes per 
monl h, and 50.6% two or three times a ycar.~ Sim ila r questionna ire-based 
st udies have provided estimates for lifetime usage (variollsly described as 
use without a prescription and /or li se that is not in accorda nce with medica l 
guidance) of between 8. 1-3 5 .5%.10 These statist ics on t his new version of an 
old phenomenon a re troubling for a variety of reasons, includ ing Ihe poten
tial heal th risks associated with the use of illicit stim ulants as a study-aid and 
the lega l liabiliti es that the various playe rs involved in such use may face. 

Students who use MPH illicit ly are risking their health. Funhermorc, 
when st uden ts take, buy, sell, or give away MPH they are exposing th em· 
selves to the risk of significant legal repercussions. Man y sllldems arc 
unaware of th e seve rity of conseq uences they could face with respect 10 
both criminal and civil liability and how th ese consequ ences could affeCt 
their future. Thu s, one purpose of this paper is to outline the potemial 
risks for postsecondary students associated with the usc of MPH for cogn i
nve enhancement - both physical and legal risks. We describe th e evidence 
with respect to the cognitive benefits an d ph ysical risks of illicit MPH usc for 

Usc of Pn:,scribed Stimulant Medication Among College Students" (2005) 53 
Journal of American College Health 167; K. Graff Low & A.E. Gendaszek. 

"Illicit Use of Psychost imulants Among College Students: A Prelimi nary SlUdy~ 
(2002) 7 Psychology, Heahh and Medici ne 283; Teler et al., supra note 3; a nd, 

B. P. While, K.A. Becker·Ukase & K. Grace-Bishop. "Stimu lant Medication Use, 
Misuse, and Abuse in an Undergraduat e and Graduate Student Sample " (2006) 

54 Journal of American College Health 261. 
7 Sean P. Bilrretl rr al., "Cha racteristics of Mf.:thylphenidate Misuse in a University 

Student Sample" (2005) 50 Canadian Journal of Psychiatry 457. 

8 White, Bcckcr-Blcase & Grace-B ishop, supra nOH' 6. 
9 Ibid. at 264. 

10 Graff Low & Gendaszek. SIIpra note 6[35.5'% figure1; and. Teter ({ al.. SIIpra nOlc 

618.1% figurc1. 
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cognilivc enhancement purposes and explain Ihe potential legal repercus
sions associated with this usc. The second purpose of Ihis paper is to high
light how physicians who prescribe MPH !O swden\s for cognitive enhance
ment pu rposes may also facc legal risks. In su m, wt' seck 10 fill knowledge 
g.lpS abolll Ihe law as it rt:laH:s \0 cognitive enhancement usc of MPH by 
postsecondary students and thereby. we hope. contribute 10 the develop
ment of sound policy and practice in this arena . 

AN MPH USE PRIMER 

How does MPH work? 
For people who suffer from lack of attcllIivcncss and hyperactivity (diag
nosed with h.wing ADHD), MPH appears w provide some rdid frolll their 
symptolllS. Although the eXile! mechanisms by which MPH works a rt' not 
fully understood, scientists bave identified that th(' key to its effectiveness 
in treating ADHD is Ihe drug's ability to regulate the uptakt of dopamine in 
Ill(' synapse. In short. persons with AD HD suffer fro m too much production 
of dopamine sllch that too m uch dopamine ente rs Ihe sy napse which resu hs 
in hyperactivilY. However, the:y also suffer from an over-absorption, or over
anive re:uptake, of dopamine, which results in a lack of reward stimu lus and 
Ihus a reduced abilily 10 su slain work ing a ll cn tio n or conccntration,ll MPH 

appea rs to be: able to co-o rdinate both the produCtion and n:uptake o f dopa
mine: within lilt, synapse due 10 it s slow release, and thus it modifies both 
hyperactivity and lack of al1emion and/or concentration. 

What is known abou t the efficacy and safety of MPH for 
cognitive enhancement? 

At prt'se l1l, very 1i11lc is actually known .,bollt the efficacy or safety of 
lIsing MPH for the purposes o f cognitive enhancement. Of the few studies 
that havc been conduct('d on healthy individuals, both Mcill a et al. 12 and 

II Brian Vastag. HI'.,y Allemion: Rilalin ACIS Much likl' Cocaim· H (2001) 286 
Journ ,11 of I he A n]('rican Medic,11 Associ.llion 905; Nor.l O. volkmv 1.'111' .• "Thera

petil i( Doses of 0 ra I Mel h ylphc n i da I e Sign Hi(" n II y Ill(rCaSl' Ex I race II ula r Dopa· 
mine in Ihe HUll1,1l1 Brain- (2001) 2 I Journal 01 Nt:uroscil'ncc RCI 2 I. 

11 Milul A. Mehla rt II/.. MMclhylphenida tt" Enhances Workill~ Memory by Moou 
!;Hing Discrct(· Fronta l and P.uil'tal Lobe Regions in the Human Brain" (2000) 

20 Journ,11 of NeuroscienCe RC65. 
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EIliOl ft al. 1l have reported eviden ce for an improvclllclH in spmial working 

mt'mory in healthy adults. However. bOlh studies also confirm thai this is 
a limited improvement and docs nOI include nonspaliallask improvemellt. 
More specifi cally. Scherlller t'l a/. ('port that MPH ~docs nOi appcar 10 have 
[an1 dree! on concentration or Hlslaincd allctl\ion in hCillthy volunteers. 
MoreoVl'r, while mClhylphcnidtlll' enhances executive function on novel 

tasks. il impairs previously established pcrformancc.- 14 A 2009 Guidance of 
Ihe EthiCS, Law and Humanities Commi llCc of Ihe American Academy of 
Neurology. Rt'sponding 10 R<,'qul'sIS frolll Adult Patients for Ncurol'nhanc(', 
melliS, concluded that: 

and 

Evidence suggests Iha' these medications can improve memory and 
executive function in normal individuals. However, other evidence 
suggeSls that these eHects arc complex. may n01 be uniformly posi
tive across all dost:' lewis or age groups, and do not enhance all 

[ .[. " aspects 0 exeCUllve unct10n or memory. 

Ph ysicians who consider prescribing medication for neuroenhance
ment arc disadvantaged by the dearth of valid clinical stud ies 
concern ing the eHects and sa fety of these drugs on normal persons. 
Whether the effects shown in Ihese studies can be extrapolated to 
the general population is unknown. II> 

Indeed, the product monograph for Ritalin contains the following prec,1Ulion 
and warning: -Because RITALIN may affect performance, patient s should be 
cautioned again st engaging in hazardous activilies (i.e .. ope ration of auto
mobiles or dangerous machincry) ·I1; and. -R ITALIN should nOt be used for 

13 R. Elliott rt al.. - Erlects of Methylphenidate on Sp,ltial Working Memory and 

I'lanl1il1g in Healthy Young Adults· (1997) 131 Psych()]lh ;lfl l1a r(l ln~y (Bcrl.) 
196. 

14 M. Schermer tI a1 .. -The FlUure of Psychopharmacologic.l1 Enhancements: 

Expectations and Policics - (2009) 2 Neurocthics 75 at 77. 

15 Dan Larri\' iere rl a1 .• - Respunding to Requesls from Adult Patit'lHs for Neuro('I1-

hanccments: Guidance of Ihe Ethics, Law and Humanitk'S Cornmillee" (2009) 
73 Nl'urology al 1407. 

16 Jbid. at 1409. 

17 Nuvanis Pharmaceuticals Canada. Prodl/a MOllo:Jrapll -RITALlN M (mf!lllylpllrnidalt 
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the prevention or Ir('almen! of normal fatigue stales. HIS Thus, wha tever the 
benefits thai may aCCfue from using MPH , it appears Ihat improving cogni

tive performance is nOI yel proven to be one of them. 
Similarly. there is little evidence of the side crreets o f MPH specifically 

in healthy individua ls. Some information might be gleaned from the initial 
research on, and ongoing surveillance of, Ihe usc of MPI1 for the trcatmCIll 
of ADHD and Ililrcolcpsy. The official drug product monograph for Rilalin l9 

lisls the following side cHects characterized as UcommonH: 

• Hdizzincss, drowsiness, headache, dysk incsia H

; 

• Hnausca, vomiting and abdominal pain may occur at the Slart of 
lrI:at t1lcnt and may be alleviated if taken with food. Dry mouth~; 

• ~ palpit<ltions, changes in blood pressure and heart rate (usually 
an increase), tachyca rd ia, ca rdiac arrythmias"; o r, 

• ~ ras h , prurit is, urticaria, fever, arthalgia, scal p hair loss". 

The product monograph for Ritalin also lists the following symptoms that 

have been reported in individual s taking stimulant drugs (while noting 
causation cannot always be established, they were of sufficient concern that 
they were included in the ~Warnings" section of the monograph): 

• "sudden death, stroke, and myocardial infarction"; 
• "hypertension"; 
• ~ psychotic symplOrns, including visua l and tactile hallucinations"; 
• "emergent aggreSSive behaviour o r an exacerbation of baseline 

aggressive behaviour"; 
• "may lower the convulsive Ihreshhold" and "may expe rience an 

increase in seizure frequency"; or. 

• ~chronically abusive usc can lead 10 marked tolerance and 

psychological dependence with varying degrees of abnormal 
behaviour. Frank psycholic episodes can occur, especially wilh 

parenteral abuse." 

Ilydrocilloridr) 10 1119 (/lId 20 1119 tablm (Novartis Pharmaceuticals Canada, August 
3 I, 1984 revised December 10. 2007) accessed online: Health Canada Drug 

Product Database. <htlp:llwebprod.hc·sc.gc.cafdpd·bdppf> at 8. 
18 Ibid J t 6. 
19 Ibid. All quoteS from the following bulleled Iisls arc taken directly from this 

monograph. 
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The following a re contraindicalions for Ritalin: 

• ~Anx icIY, tellsion, agitation, thyrotoxicosis. advanced arterioscle
rosis. symptomatic cardiovascular disease, moderate to severe 
hypertension. glaucoma and pheochromocytoma. Known or 
suspected hypersensitivity \0 the drug o r its excipicnls. Also 
contraind icated in patients with motor tics or with a family 
hislOry or diagnOSiS of Toureue's syndrome w

; 

• M hyper1hyroidism ~; or, 
• Mduring (reatment with monoamine oxidase inhibitors [antidepr

essenls], and also within a minimum of 14 days fol lowing discon
tinuation of a monoamine oxidase inhibitor. ~ 

Ritalin Mgenerally should nOI be lIsed ~ in individuals with: 

• Ms tructural cardiac abnormalities. ca rdiomyopathy. se rious heart 
rhythm abnormalit ies"; or, 

• "pre-ex isting eNS abnormalities. H 

It should be used with caUlion in individuals with: 

• "pre-existi ng hypertension, hea rt failure, recelll myocardial 
infarction, or vent ricular arrhythmia"; 

• "involved in stren uous exercise or activit ies"; 
• "a family hislOry of sudden /cardiac death"; 
• "bipolar disorder Icurrent or risk including family hislOry of 

suicide, bipolar disorder, and depressionr; or, 
• "emotionally unstable patients, such as those with a history of 

drug dependence or alcoholism." 

57 

Fi nally, and of part icula r relevance for pos1secondary students: "Patient s 
should be advised to abstain from alcohol during 1rea1mem"lO an d "alcohol 
should be avoided .Hz1 

of course, this in formation comes from studies on the use of MPH in 
the trea tment of A OHO and narcolepsy. It is possible that the efficacy an d 
safety would be somewhat diHerent for heahhy individuals using the drug 
for cognit ive en hanceme nt pu rposes. However, unless and until st udies are 

20 Ibid. a1 8. 

11 Ibid. a1 18. 
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done with tha i population under thost' conditions, this information is what 
can, should, and would be llscd for the purposes of the legal analysis. 

Why and how ore studen ts using MPH for non-therapeutic reasons? 

With respect 10 lIsage, as with prevalence. Ihe statistics Me vari.,ol<.' . In a 
swdy of stude nt s at McGill University NSl'VI'IlIY jlc!'cl'nl of those who used 
MPH reported using il for !'l'cfcaJional purposes. while the remainin g 30% 
reported using il l'xclusivl'ly as an aid for sllI d},."n By contras\. in Whit e ef 

al:s sllldy. improving allcnlion was given as Ihe dominant reason for using 
MPH, partying given as rclativel}' close second, improving studying habits 
and grades were third and fOllrth n.'spectivcly. with rl'duction in hyperac

{ivilY given as Ih e fifth reason. H While spl'cific types of lise are not predict
able according 10 motivalions, il is likely Ihal partying would involve binge 

usc and would heigh ten Ihe possibility of MPH being used in conju nction 
wi lh other drugs (including alcohol). Aiding study may involw more slea dy 

lise, although again, it could involw Ill(' bing(' lise of MPH to assisl with 
nll'eling paper (kadli nes and exam schedules. 

How ore students getting MPH? 
Many slll delU s appear 10 perceive MPH to be widely obtainable and it is 
gennall y reported lilal the main source of illicit MPH is frolll friend::. who 
lI,we a prescriplion .11 1n Barrell t't 1I1:s slLld y wi1hin McGill Universi ty, of the 
36 MPH users who provided additional information about their sOllrce (s) of 
MPH. mOSt (77.8%) repon ed obtaining i1 from a friend or acqua intan ce wilh 

a prescription. Other methods included black market purchases ( 16.7%), 

gelling one's own prescriplion ( 11 .1 %), a nd theft (4%).2S These figures 

correspond to the silld y of Advokat et al. noting thaI 11I0St students report 
obtaining dru gs from peers and Ihal a large proportion of Ihe AD HD group 

reported having b('en asked 10 give their medications 10 a nondiagnosed 

studcllI (84%) , to sellillt'ir drugs (54%). or to fake ADHD sy mptoms for 
the purposes of oblilining drugs ( 19%).11> Ck arl)" there arc indications of 

22 Barrell el al .. slIpra [lOt~· 7 M 458·459. 

23 Whitl". Bcckr(-Blcasr & Gracc·Bi~hop, mpra note 6 .1t 264·265. 
24 Advokal. Guidry & Manillo. SIIJlrtlllote 6 .1t 604; White, Bccker-BIc.1se & Grac('

Bishop, SIIJlrtI note 6 M 264. 

25 Barret! et (II .. slIJml Ilote 7 ,II 4 59. 
26 Advokal. Guidq' & Martino. SlIprtlllOIC 6 at 602. 
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over·prescription o f MPH withollt due ca re and attention to symplOms, the 
faking of sympto ms, and the distribution of MPH 10 friends (with or without 
paymclH). 

MPH AND THE LAW 
Thefe have not yet been any cases in Canada of student s or physicians 
being prosecuted or sued in relation to laking. bu ying. selling, giving away, 
or prescribing MPH fo r cognitive enhancement purposes. What follows is 
therefore a discussion based 0 11 application of established law (statu Ie, case 
law, and common law) to this novel situation. There arc lWO ca tegories of 
pOlc lllial legal liahilil Y most relevant 10 MPH usc by postsecondary swdclHs: 
criminalliabiHty; an d civil liahility.17 Consider each in turn. 

Criminal Liabi lity 

Legal S tatus of MPH 
MPH has been approved for lise fo r the treatmelH of ADHD and na rcolepsy 
under the Food and Drugs Act. z, MPH is classified under Schedule III of the 
Comrolled Drugs mId Substallus ACl.z9 The Controlled Drugs and Substances Act 
is a federal statute with criminal law power, and more specifi cally, the Act 
defines what consti tutes criminal behaviou r with respect to a multitude of 
drugs and substances, including MPH . The C01/lro/!ed Drugs and S/lbstallce Act 
also outli nes the penal consequen ces that arc iluached \0 a breach of the 
st atut c. 

27 It is also IlOssible Ihat a physician could face professional discipline in relation 
to prcscribing MPH for cognitive enhancement purposes. This might take the 
form of a response to a cla im of professional misconduct or incompetence by the 
body that rt·gulates ph ysicians (in e,lch province/ territory. tht· Colkge of Physi
cians ;llld Surgeons). However. given span : const raint s and the fa ct that. unlike 
physician discipline, a discussion of criminal and civil liabilit y is relevant [0 both 
students and physicians. we focus in th is paper on potential liability outside of 
the realm of self-regulation. Furthermore, the cautionary note for I)hysicians 
rq:arding prescribing MPH for cugnitivl' enhancement purposes can be sounded 
loudly enough with a discussion of only civil and criminal liabili ty. Therefore, 
the anal}'5is of the professional discipline risks 01 prescribing MPH for cognitive 
enhanct'ml'nt purposes must remain for a future paper. 

28 Food ill/d Drugs Art, R.S. 1985. c. F· 27. s. I. 
29 Comrolltd Drugs alld SubS/ill/US Act. S.C. 1996. c. 19. 
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Potential Criminal Liability for Students 
As discussed carlier in this paper, there arc va riOliS ways that sllIdcnts obtain 
MPI·I. Some students obta in MPH frDl n a friend without exchanging anything 
in n.'turn (thus it is a gift), while olher swdcnlS buy or trade items of value 
fo r MPH , from both friends andlor lesser known third parties (such as a 
drug dealer). Other slUdcll\s steal MPH from a variety of sources including 
fellow students, siblings, nurses' offices. and clinics. Students have also been 
known 10 fake symptollls of ADD or ADHD in order 10 obtain MPH through 
a prescription from a dO(lOr.)O Finally, SOllll' swdell1s wrile fal se prescrip
tions and Iry 10 pass them orr as legilimate al a pharmacy. Consider the legal 
implications of each of tbese behaviours in \lIrn. 

Possessillg MPH 

Possession of MPH is arguably one of the most seemingly benign activi· 
ties associated with the drug. But knowi ngly being in possession of even a 
single MPH pill without a prescription is a crim inal offencc. Section 4(1) of 
the Comrolled Drugs mId Substances ACI states that. except as aut horized under 
the rcgulations, no person shaH possess a substance in Schedules I , II or III 
(which includes MPH ).ll 

The definition of Npossession N is quite broad. Section 2 of the Acl dde rs 
to Ihe Crimil/tli Code for ils definilion of possession.H According 10 s. '1(3) of 

the Criminal Code. a person call be said 10 have something in his possession 
when he knowingly has i1 in his personal possession, has it ill the actual 
possession of another perSOIl or has it in a place Ihat is being USed for his 
benefit. even if that place docs nOI belong 10 or is occupied by him. )) Section 
4(3 ) goes on to state that in situations where one group member has some
thillg in his custody or possession with the knowledge and consent of the 
group, each member of the group sha ll be deemed to have possession of 
the item or thing. Therefore. if a st udent is sha ring MPH with a friend and 

30 Allyson G. Harrison. Mclank J. Edwards & Kevin C. H. Parker. "Identifying 
Students Faking ADHD: Preliminary Findings and SHalt'gics for Dl'leclion" 
(2007)22 Mchivcs of Clinical Ncuropsycholog}' 577 . 

31 Comroll"d Drl19s alld Substallm Art. supra note 29. s. 4( I) . By comparison. of Ihe 
beller known recreational drugs: Schcdul{' I drugs include opial('S and cocaine; 
Schedule II drugs includl' can nabis; Schedule 1[1 drugs include amphetamines; 
and. Schedule IV drugs include b.ubiturales. 

J2 Ibid .. s. 2. 
33 Crimi/UlICmlf. R.S. 1985. c. C-46. s. 4(3) . 

Electronic copy available at: https://ssrn.com/abstract=2088274Electronic copy available at: https://ssrn.com/abstract=2088274



Downie, Outram & Campbell Legal liability 61 

the friend keeps it a1 her home, even if Ihe MPH is not on his person, the 
first student can st ill be said to be in possession and still be charged as such. 
Section 4(6) of the CO/ltrolled Drugs and Substances Act outlines the penally for 
possession of MPH without authorization, which can be as severe as three 
years in jail and /or a fine of up to $2.000. )4 

Trafficking MPH 
Sections 5( 1) and 5(2) of the Colltrolled Drugs and Substances Act prohibit 

the trafficking of MPH or any substance that is held out 10 be MPH, as well 
as possessing MPH for the purpose of trafficking. H #Trafficking#, defined by 

s. 2 of the Act, means #10 selL administer. give, transfer, transport, send or 
deliver the substance, 10 sell an aUlhorizalion to obtain the substance, or 10 
offer to do any of the aforementioned activilies.~l6 "SeW is defined in s. 2 of 
the Act as to "offer for sale, expose for sale, have in possession for sale and 
distribut e, whether or not the distribu lion is made for consideration. ~17 Like 

possession, the definition of trafficking is clearly ve ry broad and students 
providing MPH to anyone, for any reason, even for free, constitutes traf· 
ficking. This means that students who share pills or who give them away 
for free to a friend could be charged under the same section of the Controlled 
Drugs and Substances Act as a drug dealer who se lls the pill s at a profit. The 
punishment for a breach of either s. 5( I) or s .5 (2) is set out in s. 5(3)(b) of 
the Act and can include imprisonment for a term not exceeding 10 years.l! 

MPH Theft 
According to a study conducted by the Unit ed States Drug Enforcement 

Agency (DEA), between 1990·1995 MPH was among the 10 most popular 
stolen drugs. l9 In addition, from January 1996 to Decembe r 1997, "about 
700,000 dosage units of methylphenidate were reported~ as stolen on the 

34 COli/rolled Drugs and Srlbstances Act, supra note 29. s. 4(6). 
35 Ibid., s.5( I ), 5(2) . 
36 (bid., s. 2. 

37 Ibid. 
38 Ibid., s. 5(3). 
39 U.S., Drug Enforcement Agency, Congressional TestimollY Bl:fore the Commillee 011 

Educatioll and rhr WorkfareI': Subcommiller 011 Early Chifdhood. YOIIIII and Familirs, 
106th Congo (2000) , online: U.s. Drug Enforcement Agency <hnp: lfwww. 

justice.govfdeafpubsfcngrtesifo05 1600.htm>. 
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DEA's drug 111('[1 databasc.~u While tilt' theft of MPH is nOl addressed in the 

COl11rolled Drugs alld SlIbsffll lCfS AC/, theft is an offence under s. 322 of the 
Crimil/aI Code.~' Tile punishment for theft is outlined in s. 334, and i l changes 
depending on the value of wh<H is stolen. Whell the value docs not exceed 
$5,000 (which would dcscribl' most MPH thefls. particularly by postsec
ondary student s) s. 334 sli pulmcs Iha! Ihe gu ill), party will face a fine o l nOI 
more than 52.000 or imprisonment for six months or 00111. 42 

Double-doctori//g 
Section 4 (2) of Ihe CoJItro/led Drugs alld SflbsttIJ1Ct's Art Illakcs it an offence 

\0 seck to obtain MPI1 or seck an authorization \0 obwin M PH (i.c .. a 
prescription) wilhom disclosing to the physician details abou t any other 
attem pt 10 obtain MPH from anOlher physiCian wi thin the preceding thiny 
days.41 The refore SludelllS who, wi lhom disclosi ng the multiple visils. go 10 

m ultiple physicians in a month seeking M PH (t' ilher 10 sell or give 10 olhers 
or simply 10 meel their own heavy usag(' ) cou ld be found guilly of Irying to 
obtain an aUlhorizt1lion. contrary (0 the Act. Depending on the amount of 
Ihe drug, the penalty call go as high as a 52.000 fine or imprisonmcl1I for a 

d' I .. term not excee lng t 1Tee years. 

Fraud 
Silldents who f,11 sely represe nt themsdves in order to obtain MPH may 

also risk a charge of fraud , which is defined under s. 380( I) of the CrimilloJ 
Code as using ~deceil. fal sehood, or mller fraudulent ml'ans~ 10 deprive the 
public o r anothe r pe rson ~of any property, money or valuable security or 
a ny Sl' rViCl:. ~ · s An argmllelll might be made tllat students who reign symp
toms of ADD or AD HD and c1"im inStlr,lIlce coverage for the MPH prcscribed 
as a result arc guilty of fraud. If convicted, a st udelll could face a penalty of 
imprisonmenl for a term nOI l'xc('cding I\VO years lif less than $5,000 worth 
of coverage, as il would likely be in tlli s kind of casc).4b 

40 Ibid. 
41 Crimilla/Codt. supra IlOll' 33. s. 322. 
42 Ibid .. s. 334. 
43 Ctllltrolfl'd Drugs IIIId 5l1bs/(lIIr,'5 Arl. mpra nOll' 29, S. 4 (2 ). 

44 Ibid. , s. 4(6) . 

45 Crimil/alColit. SI/pra nOll' 33. s. 380 ( 1). 

46 Ibid. 
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Forgery 
Writ ing it fa 1st' prescription is it ctca r example of forgery, w h ich is prohib 

ited under s. 366 of (he Crimilla! Code and using the false prescription \0 gel 
drugs is "utterin g it fo rged ducumcm" an d is prohibited under s. 368 of the 
Code,47 [n R v. Cooper, the defendant had knowingly altered a prescription 

made OUi to him by it ph ysician and prest'lllcd il as a genuine document \0 
be filled aI it pharmacy.4a The defenda nt was convicted of uttering a forged 
document contrary to s. 368( I )( a ) and (d ) of the Crimillal Code,49 It would 
fo ll ow that any individual who allcmpls \0 use it fal se prescription to gel 
MPH could be found gu ilt y of forgery and uttering it forged document. The 
pu nishment fo r (his can go as high as im prisonme nt for a maximum of 10 
yeil rs. ~o 

Civil Liability 

Civil Liability ill Gelleraf 
Negl igence is the most likely cause of action in the contex t of student usc of 

MPH fo r cognitive enhance ment pu rposes . There are si x eleme nt s that must 
be establi sht'd, on a balance of proba bili ties, in o rd er for a claim o f negli

gence to be successful : 

( I ) the claimant must su ffe r some damage; (2) the damage suffered 
must be caused by th e conduct of th e defendant; (3) the defendant 's 
condu ct must be negligent, that is, in breach of th e st anda rd of care 
set by Ihe law; (4) I here must be a du Iy recognized by 1 he law to avoid 
this damage: (5) the conduct of the defendant mu st be a proximate 
Ciluse of the loss o r, st at ed in another way, the damage sho uld not 
be too remOle a result of th e defendant's conduct: (6) Ihe conduct of 
the plaintiff shou ld not be such as 10 bar or reduce recovery, that is 
the plaintiff must not be guilty of con tributory negligence an d must 
not voluntarily ass um e the ri sk. ~ 1 

47 Ibid .. SS. 366. 368 
48 R. v. Cooper. 2007 PESCTD 16. 

49 Crimillal Code. supra note 33. s. 368. 
50 Ibid .. s. 367. 
51 Allen M, Linden & Bruce Fddlhusen. Canadian Tori Law, 81h ed . (Markham: 

Ll'xis Ncxis. 2006) at 109. 
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Three of these clements require some brid explication. First. the duty of 
care is owed to tht· plainlifr (th e person suing) by the defendant. The classic 
stalcmcnt o n the dUly of care is fOllnd in a 1932 decision from the British 
House of Lord s: 

You must \,lkc reasonable care to avoid acts o r omissions which you 
can reasonably foresee would be likdy 10 injure your neighbour. 
Who, then, in Jaw, is my neighbour? ... jP]crsons who arc so closely 
and directl y affected by my ael that I ought reasonably 10 have them 
in cOlllcmplalion as being so a ffected when I am directing my mind 
to the aels o r omissions which arc ca lled into qucslion, Sl 

The leading case from the Su preme COLIn of Canada. Cooper v. Hobart. makes 
il clear Ihal th ere arc IWO sub-elements to the duty o f care analysis_)) Firs\. 
the relationsh ip between the parties must be sufricie ml y close and direCi and. 
second. the harm must be reasonably foreseeable. Furthermore. even if these 
two dements arc established. the court may decline to find a duty o f care if 
there arc convincing policy arguments against extending a duty of care 10 

such sit uatiolls (e.g., where the harms of doing so for HOt her legal obligatio ns, 
th e legal system and society more generaltyHH a rc considered too great). 

Second, th e breach of th e standard of care. This is the standa rd 10 which 
the court will hold the defendant. The court will determi ne whether the 
defendant took sufficientl y good care given the circumstances of the case. 
In general. Ih e standard is that o f the ~reasonablc person" - how"a person 
of o rdinary care and skiWs" "a person of ordinary prudence"'~. would have 
acted in the circumstances. The standa rd is tailored to the features of the 
defendant (e.g .. a physician would be held to a higher standard than an 
untrained person and a specia list would be held 10 a higher standard than a 
general practitioner).H It is important 10 note that the standard is SCI by Ihe 

52 DOII0911111' alld Slt'WllsolI. 119321 A.C. 562 (H.L) ill 580-81. 

B Cooper v. HolJart. 1200 II 3 S.C.R. 537. 
54 Ibid. at para. 37. 
55 Bridgl'Sv. North tOlldoll Ry.Co. (1874). LR . 7 (H.L.) 213 al 232. ciled in Linden & 

Fcldlhusen. supra nOle 51 at 140. 
56 Vau.qlum v. Mmfow ( 1837). 132 I: .R. 490. cited in Linden & Fcldlllllsell. supra 

note 51 il l 141. 
57 As per Crits II. Syfwstrr. [19561 O.R. 132 (CA.) al para. 13, MEllcry mcdic,lIIH<lC

!ilioncr musl bring 10 his lask a reasonablt· dt·grec of skill and knowledge and 
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courts. The COllri will make rde rence 10 standa rd pract ice in a profession 
but it is clear Ihal even if something is widely practiced by a profession or 
endorsed by a rcspcClcd minori ty, the cou n s can still fi nd it docs nO( meet 
the standard of ca rl'. This can happen Hwh ere the practice docs not confo rm 
with basic care which is easily un derstood by Ihe ordinary pe rson who has 
no pa rt icular expert ise in the practices of Ihe profession. HS8 

Th ird, the bars on or sources o f redu ction in recove ry. Even if the firs t 
five required cJc mems of negligence arc proven, the ddendan t may esca pe 
or reduce liabili ty if he ca n make oul a defence. The possible defences arc 
voltllt; 1/0/1 fi t illjuria (voluntary assumpt ion of risk) and contribulOry negli
gence. Volemi operates on the princi ple that the plaintirf should not be able 

to recover if the plaintiH volunta rily assumed the risks of harm and the 
harm s matcrialized. S9 Contribu tory negligence operates on th e princi ple that 
the plaintiff should sha re the costs of the harms su ffered with the defendant 

in sofar as she too was neglige nt. 

Potential Civil Liabifity fo r StudelllS 
Reca ll here the potential side eHeets, contraindica tions, and warn ings 

outlined earlier in th is paper. II is possible (if not likely) thai these would 
all appl y to students using MPH for cognitive enhancement purposes. Some 

migh t even be exacerbated given the probability of the significant presence 
of some of th e risk factors and risk behaviours (e .g. , depression, strenuous 

activi ties, a nd alcohol use) a long with the faCl that , particu larly when taki ng 
MPH wilhout a prescription, student s arc unlikely to know when MPH 
could be particularly dange ro us to th em. Ha rm from MPH usc for cogni ti ve 
enhancement purposes cou ld well resu lt. Stude nts who give, sell, or trade 
MPH might therefore find themselves defending a negl igence suit if the 
pe rson to whom they have provided the drug su ffers an inj ury o r damage as 
a result of taking the drug. 

mUSt exercise a reasonable degree of ca rc. He is bound to ex(·rcise that dcgrcl' 
of ca rl' and skill which could reasonably be expected of a no rmal, prudent prac
titioner of the same experience and standing, and if he holds himself out as a 
slx-dalist, a higher degree of skill is required of him than of one who docs not 
prorcs5 to be so qualified by special Ira ining and abil ity.-

58 Ifr Nrultlf v. Korn, 119951 3 S.C. R. 674 atl>.1ra. 56. 
59 NOle Ihal the onus for proving Ihal the plaitHiff volunt ari ly assumcd the risks 

rests on the defendant. 
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Consider. for example. il SI UdCIU who was aln.:ad\' laking an anti-depres
sant and then (Ook MPH 10 st ay awake to study for longer hours over a 
period of days. went OUI drinking (0 cclt.:bralc 111(.' t:nd of exams, and had it 

severe reaction and went into cardiac arrest. If she had been givt'll the MPH 
by ano\hcrsllldcnt and wished 10 sut', she would have to prove on a balance 
of probabilities Ih<1l her supplier owed her a dUly of care and breached the 
standard of care and thaI she suffered harm and Ihal the giving of the MPH 
was a proximate cause of the harm.oo [\ is not at all clear Iha! any. leI alone 
all. of IheSt clements could be made Olli. However, a rCCCll[ case suggests 
that il might \)(' possible and sO lhis area of law should be monitored. 

[n January 2008. a Saskillchewan woman named Sandra Bergen sued 
he r drug dealer. ClinlOn Davey. for negligence after she nearly died from a 
crystal meth overdose. a drug [hat he had provided for her. I< ' She spent II 

days in a coma after suffering a heart atta ck from Ihe overdose. The case 
wen I \0 coun and Bergen was ultimately successful in her claim aher the 
judge struck oul Davey's dden cc when he reFused 10 name his supplier.b1 

Bergen sought damages in the amollnt of $50.000 but the amount ultilllt1lely 
awarded docs not appear \0 have been made public. This case. while pOlen
tially ground breaking. left many questions unanswered. SCC.luse Davey's 
deFen ce was struck ou!. thc open negligence law issues were nOt seHled. 
Specifically, i[ is still unclear as \0 whether a drug dealer owes a duty 10 his 
client, and. if he docs, what Ihe slandard of (arc would be. Thus, it is unclear 
whethcr a si udelll prO\' iding anOther sllldelH with MPH would owe a dut~' 

of care and, if so, whallhe standard of care would be. Therefore, il is unclear 
whether a claim of negligen ce could succeed. But it is possible.u 

60 Th(' conduct of tlw swdenl who took the MPH would ,11so be judged as she 

would haY(' had ,1n obligation 10 bdlave reasonably. Inasmuch as she did not, 

and Ihercb~' contribulcd \0 hef own harms, Shl' could be [ound to bc COlllribu

IOrily Ilcglig('1l\ and have ,my d,llllages rl'duccd pruportioll.1lc 10 hcr contribu

tiOll. 

61 Jilllles Bone, "Court victory for drug addiel, Silndr.l Bergell, who sued her dealer 

OV('r heart allack" Tilt SlIlIday Timts ( I I January 2008), online: The Sunday 

Ti III (·s <h II p: Ilwww.limcsonlin.co. lIk / lOl / nl·ws /workd/ 

lIs_arHCallll'ricas/a nielc3168 179.ecc>. 

62 Ibid. 

63 It 1ll,1y scem sirang(' Ihal somconc could suc SOlllconc elsc whell bOlh parties 

werc eng.lgcd. volunlarily. in an Illegal .1ctivilY (using, posscssing, and Iraf

ficking Rilalin) and her harm stcmllwd rrom panicipJl ioll in that illcgal aCli\'ily. 
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Potential civil liability for physicialls 
Consider now a university student who went to her family physician and 
explained that she had heard from her roommate that MPH could hel p her 
fOClIS for long periods of time without getting tired and that il could help 

her retain information learned during long hours of studying. She asked for 
a prescription on Ihis basis for MPH and was given it by her physicia n. She 
look the MPH throughollt the school year, particularl}' when facing exams 
and paper deadlines. In the middle of her final exams. she began to expe
rience psychOlic sym ptoms and failed her yea r. If she wished to sue her 
physician, she would have \0 prove on the balance of probabilities Ihal her 
physician o wed her a duty of care and breached the standard of ca re and 

that she su rrered harm and that the prescribi ng of the MPH caused the harm. 

The physician would also have \0 be unsuccessful in te rms of any possible 

defences raised. The trickiest part for any plaintiff 10 make Olll from a legal 

perspective in this kind of case will be Ihe standa rd of care and we therefore 

fOCllS on thai in this paper. The other elements, o n the right sel of facts, 

could be made Olltl>4 and Ihe possible defences could faiL
bS 

But jusl because a harm occurred as a rcsult of participating in an illegal act docs 
nOI, in and of itself. IlTCvelH a party from recovering danl.lgcs. Until 1993, ex 

m rpi (tII/SIl 1It1ll orimr IIclio was a common law princil)le I ha I mea III I h.11 an aCI ion 
could nOI arise from a dishonourable causc. Essenlially, peo])1c involved in 
criminal aCIS could nOI sue each at her for Ihe damage caused as.' r('sult of I host· 
volunlary, criminal aCls. However. in a landmark (kcisiol1, Hf/.11 v. Hebert. 119931 

2 S.C.R 159, a majoril Y of Ihe Supreme Court of Canada held that committing 
an illegal act does not necessarily deprive the ability of Ihc individual to sue fo r 
damages, even if Ihose damages or injurics cam(· as a result of Iheir own illegal 
ac\. They held that Ihe dUly of carc arises from Ihe rclationship bel ween Ihe 
tWO parties and Ihe faCI Iha\ Ihe parties were eng.lged in an ilkgal activity has 
no bcaring on Ih,ll relationship and, as a general rulc, ex IIIrpi causa canllot be 
IIsed as a defence in a negligence aClion. For a full discussion of ex IlIrpi WI/Sf/.. 

sec Linden & Fcldthuscn. supra note 51 at 522-526. 
64 Unlikt> the student discussed in Ihe pn·vious section. physicians engaged in 

prescribing drugs very dearly owe a duty of care 10 their paliellls. 
65 For cxamplc, if thc student followed Ihe instructions of her physician in terms 

of how and whcn to \'lkc thl" MPH and did nOi conlribule, fo r exam pIc, by 
drinking alcohol, w Ihe hJrllls shc suffered (rcquircd lor the conl ributory 
negligence defence) and if she did not. .1t Ihe timc of thc prescription, agrt·c 
(exprcssly or implicitly) with Ihe phySician that she was exempting him from 
liability should SIll: suffcr harm (requircd for Ihe vO/fllli defence). 
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Prescribing al all 
II could be argued that. no Illaller how cardully done. the Inefe prescrip

tion of MPH for cogn itive enhancement purposes violates the standard of 
carl'. To be successful in this argument, the plaintiff would need 10 convince 
the cou rt that th e prescri ption of MPH fo r cognitive enhancement purposes 
crealed an unreasonable risk of ha rm. 

The cOLIn would rdlect on: the probability of harm (Ihe grea ter the 
s(.'vcri ly, the lowe r Ihe probabilit y required); Ihe se verity o f the potent ial 
harm; the social wili lY of th e prescription (the higher (he socia l ulility. the 
higher the probability and severit y of harm Ihat will be lO[erated); and. th e 
COSt of aVOiding the risk (lhe higher the cost o f avoiding the risk, the higher 
the proba bilit y and severit y of harm that will be tOlerated). In reflecting on 
these factors, the coun would also look to the reasonable person standard 
and ask what a reasonable ph ysician wou ld do if asked for a prescription for 
MPH for cognit ive en ha ncement purposes. The court would ask whether 
such prescription is standard practice in medicine or, if not, whether it is 
accepted by at least a respected minorit y of physicians. The court would also 
ask itself whether the risks ca n be understood by Hthe o rdinary person who 
has no panicular expertise in the practices o f the profession Hb6 and, if so, 
whether, to Ihe judge, they seem unreasonable. 

Recall lhal Hea lth Canada has approved MPH bUI only for Ihe Irealment 
of ADHD and narco lepsy (cognitive enhancc melll is Iherefore an Hoff label 
u se~) and Ihe Product Monograph ex pli cit ly in dicates that MPH should nO! 
be used for Hlhe preve nl ion o r I real ment of normal fa t igue stales. H~l Fu rt he r
more, Ihere is no peer-reviewed published evidence tha t the prescript ion o f 
MPH for cogni tive enhance ment is a common pra cli ce among physicians 
nor even that there is a respected mi nori ty of physicians who prescribe it 
for these purposes. The evidence that is available docs nOt seem so complex 
that it could not be understood by the ordinary person a nd so Ihe facto rs can 
be considered through the eyes of the ordinary person. Through Ihe eyes of 
the ordinary person, it seems that the probability o f harm is un certain ,63 the 
pote ntia l harms can be very severe, Ihe social utility is argu abl y very low 
(particularl y as the efficacy fo r cogni tive enhancement is unce rtai n and the 
social va lue of cognitive enha ncement is ho tl y contested), and the cost o r 

66 II'r NrllZt'11 1'. KOrll, SlIpra note 58 al pa ra . 56. 
67 Prodllct MOllogmph, slipra note 17 at 6. 

68 la rdvlcre (/ 01., silpra notf.: 15. 
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avoiding the risk for the physician is ve ry low (it is the reaction of the patient 
when she is not given something she has requested that is not proven safe or 
effective for the purpose she is requesting it). It is therefore entirely possibl e 
(if not likel y) that a co urt would fi nd the prescription of MPH for cogni
tive enhancement purposes (give n the current state of knowledge) creales 
unreasonable risk and so CQu ld violate the standard of care. 

Negligeutly prescribi"g (failure to screen/warn and failure 
to get informed consellt) 
Even if it could be argued thai prescribing MPH for cognit ive en hance

ment purposes would nOt necessarily per Sf violate Ihe st anda rd of carc, the 
physicia n could still be found \0 have violated the st anda rd of care if the 
following conditions were not met. 

First, given the contra indication s and warn ings nOied in the product 
monograph for MPH, she would have to have:69 

• taken reasonable steps to ensure that th ere was no family h istory 
of Tourel1e's Syndrome (and not given the prescription if there 
was); 

• taken reasonable steps to ensure that the patient does not suHer 
from any contrai ndicated conditions (~Anx iet y, tension, agitation, 
thyrotoxicosis, advanced arterioscle rosis, sym ptomatic cardiovas
cular disease, moderate to severe hypertension, glaucoma an d 
pheochromocytoma. Known o r suspected hype rsensitivity to the 
drug o r its excipients .... motor tics ... or diagnosis of Tourette's 
syndrome); "hyperthyroid ism N

; and within 14 days of treatment 
with monoamine ox idase inhibitors (and not given the prescrip
tion if the patient does); and, 

• taken reasonable steps to ensure that the patient docs not have 
a fam ily history of sud den /cardiac death. ventricular arrythmia. 
depressio n, su icide, or bipolar disorder or himself su ffer from 

h ypt ertension. heart failure. rece nt myocard ial infarction. 
vent ricular arrythmia. bipolar disorder. emotional instabilit y, drug 
dependence or alcoholism (and exercised caution if h e docs). 

Second, given th e wa rnings noted in the product monograph for MPH, she 
would have to have: 

69 Thc foll owing bullcted lists arc taken from Product MOllograph. supra note 17. 
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• wid the patient 1101 10 takl' MPH within 14 days of laking ami
dcpn:ssams. nOI 10 drink alcohol. a nd not 10 usc MPH -for the 
prevent ion or treatment of normal fatigue States· and cautioned 
the patient against engaging in hazardous activities (e.g., driving 
a car) and engaging in strenuous exercise or aClivili cs. 

Third. she would have 10 havc dbcloSl'd the fact Ihal theft.' is lillie evidence 
about the effi cacy and safelY of usc of MPH for cognitive enhancement 
pmposl'S and disclosed all of the material risks listed in the product mono
graph as well as the alternatives 10 taking MPI1 for these purposes. 

The time bur(il'n of sen.-elling/ warning and lllL'l'ling Ihe fcquirclllcllIs 
for a valid informed consent 10 the lISC of MPH for cognitive enhancement 
purposes may well result in very few physicians being willing 10 offe r sllch 
prescriptions. This is particularly likely }!iVl'n tilat the screening/warning 
and the inform ed conselll processes for MPH for cognitive enhancement 
purposes are not medically necessary services (becallse there is no medical 
Ilec(:ssity for cognitive enhancement ) and so th e time spent on th em would 
1101 be (legitimately) billable to thl' provincial/u·rritoriallu.'alth care system. 

Summary 
In SU Ill . it docs appear that a physici.ln could he found liable for 

prl'scribing MPI-I for cognitiv,,: enhanCl'nH'1lI purposes. Therl' is ck'arly a 
duty of care. a breach o f the standard of CMe could well be made out. harms 
and causa tion may bl' proven. an d defences may fail. The likelihood of a 
successful lawsuit is difficult to predict (there arc so many factual variables 
10 consider). However. the possibility is very much alive and so phYSicians 
should be cardul. 

CONCLUSION 
This paper has a provided a general overview of the phenomenon of MPH 
USl' for cognitive enhancement purposes by postseconda ry stu dents and the 
law as it applies to such use. Given the fact that MPH is a controlled substance 
and cogn iti ve enhancement is Iwither an approved lise for the drug. a ust' 
for which there is a demonstrated and accepted favour.lblc hann-bl'nefit 
ratio. nor a lise for which there is evidence of acceptance by even a respected 
minority of physicians. Olll.' cou ld make a strong a rgument thaI the legal 
COnll'xt is unfavourable for MPH use for cognitive enhancement purposes. 
StudCllIs should hl· aware or their potential liability so that. in an effort to 

improve th ei r fmure prospects through beller performance in school. they 
do nOI darnilgc their future prospects through a criminal record or debili-
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(alillg debt. In addition, physicians should avoid prescribing MPH off-label 
for cognitive enhancement purposes. If prepared 10 run the fisk of liability 
for prescribing for such use, physicians should at least ensure that they lake 
a very thorough history, ensure there arc no contraindications, make full 
disclosure of the possible effects of MPH (esp('cially the physical harms), and 
issue clear warnings consistent with the product monograph (e.g., aboul 
alcohol), It is hoped thaI with a bclt('r understanding of tile law and beuer 
practices with respect 10 MPH use by postsecondary Sill dents fo r cognitive 
enhancement purposes, st udeJ1ls and phYSicians will be belief protected 
from the physical and legal risks associaled wilh such use. 
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