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Mike Madden* Equal, but only Conceptually: Explaining the
Phenomenon of Religious Losses in
Contemporary Canadian Constitutional Cases
Involving Conflicting Rights

If there is no hierarchy of rights in Canada, then why does freedom of religion so
often seem to lose in cases of conflicts with other rights? This article discusses
five recent Canadian cases (involving same-sex marriages, controversial medical
practices, the wearing of a nigab, and a Christian university’s sexual conduct
policy) in order to expose how the courts regularly characterize freedom of religion
as being conceptually equal to other rights, before ruling against freedom of
religion on the facts of the particular cases. This phenomenon within Canadian
rights jurisprudence is then justified within the article by reference to a new
combination of insights drawn from legal and liberal political theory. Specifically,
the article suggests that religious freedom losses in the five cases can be justified
because of considerations relating to (1) Rawlsian public reason, (2) third-party
harms and dignitary harms, and (3) the special significance of emerging and
emancipation rights. Thus, freedom of religion is only equal to other rights at a high
level of abstraction; in its application, it is reqularly subordinated to other rights in
ways that can be defended where one or a combination of the three enumerated
considerations is present.

S’il n’existe pas de hiérarchie des droits au Canada, alors pourquoi la liberté
de religion semble t-elle si souvent perdante en cas de confiit avec d’autres
droits? Dans cet article, nous examinons cinq affaires canadiennes récentes
(concernant des mariages entre personnes de méme sexe, des pratiques
médicales controversées, le port du niqab et la politique relative a la conduite
sexuelle dans une université chrétienne) afin d’exposer comment les tribunaux
caractérisent régulierement la liberté de religion comme étant conceptuellement
égale aux autres droits, avant de statuer contre la liberté de religion sur les faits
de ces affaires particulieres. Dans larticle, on justifie ce phénomeéne que I'on
observe dans la jurisprudence canadienne en matiere de droits par une nouvelle
combinaison d’idées tirées de la théorie juridique et de la théorie politique libérale.
Plus précisément, l'article suggére que les pertes de liberté de religion dans les
cing cas peuvent étre justifiées par des considérations relatives a (1) la raison
publique rawlsienne, (2) les préjudices causés aux tiers et a la dignité, et (3) la
signification particuliére des droits émergents et d’émancipation. Ainsi, la liberté de
religion n’est égale aux autres droits qu’a un haut niveau d’abstraction; dans son
application, elle est régulierement subordonnée a d’autres droits d’'une maniéere
qui peut étre défendue lorsqu’une ou une combinaison des trois considérations
énumeérées est présente.

*  PhD student, University of Ottawa Faculty of Law. The author wishes to thank Dr Elizabeth
F Judge and the students of her “Scholarly Writing for Publication” course (E Nur Kumru, Agnes
Barr-Klouman, and Ryan Tanner) for their feedback on this article, from which the article benefitted
greatly. The author also wishes to thank the two anonymous peer reviewers of this article, whose
helpful comments strengthened this work. Finally, the author is grateful for the generous support of
the Social Sciences and Humanities Research Council of Canada (SSHRC), whose award of a Joseph-
Armand Bombardier Canada Graduate (Doctoral) Scholarship facilitated this research. The author
identifies as an individual who is religiously agnostic.
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Introduction

In 2010, I argued that freedom of religion tends to get the “short shrift”
in Canadian jurisprudence, and that this right seems to occupy a place
that is “second among equals” within the landscape of Canadian rights
and freedoms.! I made this argument* notwithstanding the fact that the
Supreme Court of Canada (SCC) has unequivocally stated that there is no
hierarchy of rights® under the Canadian Charter of Rights and Freedoms
(Charter).* However, after studying more recent religious freedom cases

1. Mike Madden, “Second Among Equals? Understanding the Short Shrift that Freedom of Religion
is Receiving in Canadian Jurisprudence” (2010) 7:1 JL & Equality 57.

2. Ibid.

3. See Dagenais v Canadian Broadcasting Corporation, [1994] 3 SCR 835 at para 75, 120 DLR
(4th) 12 [Dagenais]; see also Reference Re Same Sex Marriage, 2004 SCC 79 at para 50.

4. Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule
B to the Canada Act 1982 (UK), 1982, ¢ 11 [Charter].
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from the last ten years (and after then re-reading older cases with a fresh
perspective), I have recently begun to suspect that my previous work
mischaracterized the conceptual manner in which freedom of religion is
viewed by Canadian courts. This article therefore represents an effort to
(1) clarify my previous—and perhaps somewhat inadequate—explanation
of how freedom of religion is treated in Canadian case law, and (2) go
one step further by suggesting how the treatment that freedom of religion
actually receives from Canadian courts is justified in principle.

Before considering several specific cases that illustrate tendencies in
Canadian religious freedom law since 2010, Part I of this article introduces
the general concept of proportionality as a justification for limiting
rights in Canadian constitutional law.’ In Part I, T ultimately suggest that
Canadian proportionality frameworks are legitimate general frameworks
for resolving cases wherein rights are in tension with one another.

Part II then describes five important Canadian rights-conflict cases
since 2010,° each of which applies some form of proportionality approach,
and ultimately suggests that freedom of religion must yield to the other
rights that are at stake in those cases. These cases continue to reinforce
the SCC’s claim that freedom of religion occupies a place of conceptual
equality alongside other Charter rights, while nonetheless demonstrating
that unrestricted exercises of religious rights cannot be permitted in the
cases because of the harms that such exercises would cause to the Charter
rights or values of others in society: religion is, in a sense, equal-but-
subordinate.

Part III then points to several considerations that may justify this
phenomenon. I begin by demonstrating how acceptance of public reason
theories will cause many of the factors that would otherwise favour
freedom of religion in proportionality assessments to be excluded from
the assessments. Additionally, consideration of other factors such as third-
party harms, dignitary harms, and the importance of promoting emerging
or emancipation rights, will each tend to weigh against freedom of religion
in specific cases where this right is in conflict with other Charter rights
or values.

5. See generally Charter, supra note 4, s 1; R v Oakes, [1986] 1 SCR 103, 26 DLR (4th) 200
[Oakes); Dagenais, supra note 3 at paras 76-77; R v Mentuck, 2001 SCC 76 at paras 29-33 [Mentuck];
Doré v Barreau du Québec, 2012 SCC 12 [Doré]; and, Loyola High School v Quebec (Attorney
General), 2015 SCC 12 [Loyolal.

6.  Marriage Commissioners Appointed Under The Marriage Act (Re), 2011 SKCA 3 [SK Marriage
Reference]; R v NS, 2012 SCC 72 [Nigab Casel; Kisilowsky v Manitoba, 2018 MBCA 10 [MB
Marriage Casel; Law Society of British Columbia v Trinity Western University, 2018 SCC 32 [TWU
BCY; and, Christian Medical and Dental Society of Canada v College of Physicians and Surgeons of
Ontario, 2019 ONCA 393 [ON Physician Case].
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Ultimately, this article argues that freedom of religion is a right that
properly benefits from a full measure of protection from Canadian courts at
an abstract level, but that certain considerations that are unique to religious
freedom cases today will regularly require freedom of religion to yield
when this right comes into conflict with other Charter rights, for reasons
that can be defended and accepted on rational theoretical grounds. In other
words, even though freedom of religion often, if not overwhelmingly,
tends to “lose” in contemporary contests of competing Charter rights, this
outcome is justifiable by reference to concepts of proportionality, public
reason, and harms, all of which have accepted and established roots in
Canadian constitutional jurisprudence and/or in legal and political theory.

1. Utilitarian proportionality: The model for justifying limits on rights
and resolving conflicts of rights

In order to establish the necessary building blocks for subsequent Parts of
this article, I begin in this Part by discussing the general framework that
is almost universally used for identifying permissible limitations on rights
and for resolving competing rights claims: the proportionality framework.
The goals of this Part are to illustrate (1) how proportionality-based
reasoning is applied by Canadian courts, (2) where proportionality finds
its philosophical roots, and (3) why proportionality represents a legitimate
basis for resolving rights claims. Subsequent Parts of this article will then
look more closely at specific Canadian religious freedom cases involving
proportionality assessments (Part II), and the theoretical justifications that
can be marshalled in support of the outcomes of these cases (Part I1I).

1. Limiting and reconciling competing rights—Canadian jurisprudence
The Canadian Charter explicitly recognizes that the rights and freedoms
contained therein are not absolute.” The multi-part test that has been used
to determine what limits on rights are demonstrably justified was first
articulated by the SCC in R v Oakes,® and it has remained substantially
unchanged through its applications over decades of cases.” Under the Oakes
test, the government, in justifying a limit on a Charter right, must prove
that there is a pressing and substantial objective for the infringing measure
or law.'” Next, the government must prove that the infringing measure
does not interfere with rights in a disproportionate manner while pursuing
the pressing and substantial objective.!" There are three components to

7. Charter, supra note 4, s 1.

8. Supranote 5.

9. Seee.g. Ontario (Attorney General) v G, 2020 SCC 38 at paras 71-76.
10.  Oakes, supra note 5 at para 73;

11. Ibid at para 74; Ontario (Attorney General) v G, supra note 9 at para 71.
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this latter proportionality analysis: (1) the infringement must be rationally
connected to the government’s objective, (2) the infringing law must not
impair Charter rights any more than is reasonably necessary, and (3) “the
benefits of the infringing measure [must] outweigh its negative effects.”!?
If the government can prove all of these elements of the Oakes test on a
balance of probabilities, then the government’s limit on a Charter right
will be demonstrably justified, and therefore constitutional.

Initially, the Oakes test was the only general framework used for
considering whether government action that infringed upon Charter rights
was constitutional. However, in Doré v Barreau du Québec," the SCC
set out a subtly different approach for assessing the constitutionality of
government action in an administrative law context. The SCC determined
in that case that, where a discretionary decision of a government actor
engaged a Charter right or value, courts should assess the original decision
by way of a “proportionality analysis consistent with administrative law
principles”' rather than through a direct application of the Oakes test. In the
context of a decision that encroaches on Charter rights or values, however,
the decision will only be reasonable if it reflects a proportionate balancing
of the applicable Charter rights and the underlying statutory mandate
of the administrative decision-maker."”> Although the Doré framework
may appear to be different in substance from the Oakes framework,
the SCC has attempted to dispel this perception in several decisions by
characterizing the new framework as being functionally equivalent to the
Oakes framework.'® While there is certainly room to debate the extent to
which such characterizations are accurate, and to wonder about the utility
of applying two different frameworks to different forms of Charter-based
claims depending on how they arise,'’ it is most important to note for the
purposes of this article that both frameworks essentially focus on the same
types of cost-benefit proportionality assessments, even if other aspects of
the frameworks are somewhat different.

The SCC has also crafted a slightly different, third approach to be used
specifically in cases involving direct conflicts between different Charter

12. Ibid.

13. Supra note 5.

14.  Loyola, supra note 5 at para 3.

15.  Ibid at para 32.

16.  Doré, supra note 5 at para 5; see also Loyola, supra note 5 at para 40; and see TWU BC, supra
note 6 at para 80.

17.  Seee.g. Christopher D Bredt & Ewa Krajewska, “Doré: All That Glitters Is Not Gold” (2014) 67
SCLR (2d) 339; see also Audrey Macklin, “Charter Right or Charter-Lite? Administrative Discretion
and the Charter” (2014) 67 SCLR (2d) 561.
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rights. This approach was initially articulated in Dagenais'® in the context
of publication bans and consists of the following steps: first, determine
whether there is a true conflict of rights that cannot be resolved by some
form of accommodation or reasonable alternative measure that avoids the
conflict;" however, if accommodation will not prevent the conflict, then
determine whether the salutary effects of protecting one right outweigh the
deleterious effects that would be inflicted upon the other right.? In other
words, the second part of the Dagenais approach requires courts to assess
whether the benefits to one right are greater than the harms to the other
right. In this sense, the Dagenais approach seems to be identical to the
proportionality-of-effects analysis that makes up the final component of
the Oakes test,”! and to the proportionate balancing of applicable Charter
rights that takes place within a Dor¢ analysis.?? All three approaches seem
to involve the same type of cost-benefit calculations.

2. Utilitarianism and proportionality—underlying theory in support of
the Canadian rights resolution frameworks

Broadly speaking, we might classify all of the above proportionality
analyses as being utilitarian or consequentialist in nature. Utilitarianism is
anormative ethical theory that takes many forms, and that seeks to answer
questions about what is right in a particular situation by assessing what will
do the most good for the most people; it is a value-maximization theory
concerned with promoting the greatest global extent of benefits while
minimizing the greatest global extent of harms.” Consequentialism is a
broader umbrella term for a family of normative ethical theories (including
utilitarianism) that are concerned with judging the moral rightness of an
act only on the basis of the consequences that the act produces.?* In this
sense, consequentialism can be distinguished from another major family
of normative ethical theories—deontological theories—which suggest
that human actions should be guided not so much by the consequences

18. The approach was subsequently endorsed and restated in slightly different terms in Mentuck,
supra note 5, and then again in the Nigab Case, supra note 6.

19.  Dagenais, supra note 3 at paras 76-77.

20. Ibid.

21. See Alberta v Hutterian Brethren of Wilson Colony, 2009 SCC 37 at paras 72-78 [Hutterian
Brethren].

22. Seee.g. Loyola, supra note 5 at para 32.

23.  See generally Julia Driver, “The History of Utilitarianism” in Edward N Zalta, ed, Stanford
Encyclopedia of Philosophy (Stanford: Metaphysics Research Lab, 2020), online: <plato.stanford.
edu/entries/utilitarianism-history/> [perma.cc/EN22-6QW6].

24. See generally Walter Sinnott-Armstrong, “Consequentialism” in Edward N Zalta, ed, Stanford
Encyclopedia of Philosophy (Stanford: Metaphysics Research Lab, 2020), online: <plato.stanford.
edu/entries/consequentialism/> [perma.cc/P3DQ-26RN].
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that the actions will produce, as by the conformity of the actions to moral
norms and standards.”

Classical utilitarian theory can be traced predominantly to two
philosophers who published their theories during the eighteenth and
nineteenth centuries—Jeremy Bentham?® and John Stuart Mill.?” According
to Mill, “the sole end for which mankind are warranted, individually or
collectively, in interfering with the liberty of action of any of their number,
is self-protection. That the only purpose for which power can be rightfully
exercised over any member of a civilised community, against his will, is
to prevent harm to others.””® This harm principle starts from the premise
that liberty is a good that ought to be maximized, but then acknowledges
that one’s exercises of individual liberty can cause harm to others—and
in such cases, there is justification for placing limits on individual liberty.
Although Mill does not state his harm principle in a classically utilitarian
way (i.e., if the harm to others outweighs the benefit from a particular
exercise of liberty, then that liberty should be restricted), it seems clear
that such a formulation could have been implied within Mill’s work.

Mill subsequently published an entire treatise on utilitarianism some
two years later, which made explicit his consequentialist normative ethical
approach.” The approach that Mill takes in this treatise has arguably
been adopted by the SCC in Oakes, Doré, and Dagenais in the Court’s
requirements for proportionality analyses that weigh benefits and harms
as a means of resolving rights claims.”® Some of the more generally
widespread influence of utilitarian philosophers on judges of the SCC
has been noted elsewhere: McCormack’s study of SCC citations of
philosophers shows that Mill and Bentham are the two most frequently
cited philosophers by Canada’s apex court, accounting for more than 120
of the 543 citations to philosophers that had been observed within a study

25. See generally Larry Alexander & Michael Moore, “Deontological Ethics” in Edward N Zalta,
ed, Stanford Encyclopedia of Philosophy (Stanford: Metaphysics Research Lab, 2020), online: <plato.
stanford.edu/entries/ethics-deontological/> [perma.cc/KAB5-VZIQ].

26. Jeremy Bentham, An Introduction to the Principles of Morals and Legislation (Garden City:
Doubleday, 1961) (originally published in 1789).

27. John Stuart Mill, Utilitarianism, ed by Roger Crisp (New York: Oxford University Press, 1998)
(originally published in 1861); see also, John Stuart Mill, On Liberty, ed by Edward Alexander
(Peterborough: Broadview Press, 1999) (originally published in 1859).

28. Mill, On Liberty, ibid at 51-52.

29. Mill, Utilitarianism, supra note 27.

30. Elements of utilitarian thought are overlappingly present in both the second (minimal impairment)
and third (proportionality of effects) parts of the Oakes test (supra note 5). Both steps of the test weigh
the extent of harm done in order to achieve either a government objective (minimal impairment) or
other societal benefits (proportionality of effects).
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of all SCC cases between 1860 and 2016.%' In light of this heavy influence
of utilitarian thinkers upon the SCC, it is perhaps not surprising that the
Court has adopted a utilitarian proportionality framework for resolving
rights cases.

There are probably also pragmatic reasons why the SCC relies upon
different variants of utilitarian proportionality tests for determining the
permissible limits of Charter rights. These tests emerge from cases
involving real-world problems that are presented to the Court for
adjudication. The Court does not have the option in every case to simply
“pass” on the difficult questions that the cases require them to answer,
so judges must develop a normative and practical analytical approach to
answering the questions. While different philosophical, ethical, and moral
approaches might all have allure for different reasons, many of these
approaches (e.g., deontological approaches that are grounded in religious
conceptions of morality) would likely be illegitimate for courts to draw
upon, given the religiously neutral or secular role that courts, and other
branches of government, are expected to play within Canadian society.*
Utilitarianism, however, remains accessible to a religiously neutral
court; as Driver notes, “[t]he question Bentham asked, ‘What use is it?,’
is a cornerstone of policy formation. It is a completely secular, forward-
looking question.”* In this sense, a utilitarian proportionality approach
may represent the most acceptable option for a secular court.

Additionally, utilitarianism avoids creating the problem of having
courts pronounce upon what is (morally) Right—a determination that is
probably more contentious than one wherein a court pronounces upon
what is good or beneficial in a particular case.* Utilitarianism avoids the
kind of morally absolute propositions that seem to pervade deontological
theories, in a way that may help courts to adjudicate in more minimalist
(and therefore potentially more publicly acceptable) ways.*

31. Nancy McCormack, “When Canadian Courts Cite the Major Philosophers: Who Cites Whom in
Canadian Caselaw” (2017) 42:2 Can L Libr Rev 9.

32. On the constitutional requirement for state neutrality in matters of religion in Canada, see
generally Mouvement laique québécois v Saguenay (City), 2015 SCC 16.

33. Driver, supra note 23.

34. Bradley Miller, “Proportionality’s Blind Spot: ‘Neutrality” and Political Philosophy” in Grant
Huscroft, Bradley W Miller & Grégoire Webber, eds, Proportionality and the Rule of Law: Rights,
Justification, Reasoning (Cambridge: Cambridge University Press, 2014) at 377: “A proportionality
test is thought to serve the purpose. Instead of having to dispute contested questions of political
philosophy, judges could instead focus on a discrete set of technically worded inquiries.”

35. On the benefits of judicial minimalism, see Cass Sunstein, “Foreword: Leaving Things
Undecided” (1996) 110:1 Harv L Rev 4 at 8: “Courts should try to economize on moral disagreement
by refusing to challenge other people’s deeply held moral commitments when it is not necessary for
them to do so.”
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3. Proportionality as a legitimate framework for Canadian rights
resolution cases

It is important to recognize that a utilitarian approach to resolving rights
claims was not inevitable or foreordained: other (e.g., deontological)
options could have been developed, and some element of choice was
therefore involved in the selection of the current utilitarian proportionality
approaches. As one might expect, therefore, these utilitarian proportionality
approaches are not universally accepted as legitimate.

Miller, for instance, is strongly critical of judicial proportionality
assessments, mainly because (he argues) they move unavoidable and
controversial moral evaluations out of view, or off-stage, in a way that
makes it difficult or impossible for the public to question and debate the
appropriateness of these evaluations.’ Justice Brennan of the Supreme
Court of the United States also voiced this concern, suggesting that
references to utilitarian balancing exercises are a mere cover for the
hidden personal policy preferences of individual judges.’” If these
critics are correct, then predicting how rights disputes will be decided
will be challenging for both ordinary citizens and members of the legal
profession: proportionality assessments would amount to just idiosyncratic
expressions of a particular judge’s personal or political preferences—and
would therefore be incapable of offering meaningful guidance to those
governed by the law.

Urbina also criticizes judicial balancing and proportionality tests
in the context of human rights adjudication, because these tests suggest
to judges and to the public that rights are commensurable—or capable
of being quantified and compared with one another according to some
common scale—when (he argues) this is not the case.” Justice Scalia
similarly observed that “the scale analogy is not really appropriate, since
the interests on both sides are incommensurate. It is more like judging
whether a particular line is longer than a particular rock is heavy.”*
Webber echoes this concern about the incommensurability of rights, and
he goes further by suggesting that proportionality-styled, rights-limiting
frameworks undermine the normative value that rights ought to have

36. Miller, supra note 34 at 385.

37. See New Jersey v TLO, (1985) 469 US 325 at 369-370: “All of these ‘balancing tests” amount to
brief nods by the Court in the direction of a neutral utilitarian calculus while the Court in fact engages
in an unanalyzed exercise of judicial will. Perhaps this doctrinally destructive nihilism is merely a
convenient umbrella under which a majority that cannot agree on a genuine rationale can conceal its
differences.”

38. Francisco J Urbina, “Incommensurability and Balancing” (2015) 35:3 Oxford J Leg Stud 575.
39.  Bendix Autolite Corp v Midwesco Enterprises Inc, (1998) 486 US 888 at 897.
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and may result in generalized weakness of, and uncertainty about, rights
guarantees.*’

Notwithstanding these criticisms, a significant number of influential
scholars tend to accept that utilitarian and proportionality-based approaches
to the resolution of rights claims may be the best ways to deal with
claims involving true conflicts of rights. Waldron, for instance, suggests
that it might be preferable, where possible, to engage in more nuanced
calculations about harms and benefits than simply calculations involving
raw numbers of affected individuals on both sides of the equation, but
he notes that this will often be impossible; proportionality, then, is the
best solution in many or most cases.*' Elsewhere, Waldron also discredits
arguments that rights are absolutely (or strongly) incommensurable, and
he suggests that rights are often only weakly incommensurable, in the
sense that they may not all have values derived from a common scale of
measurement, but they are all still capable of being ordered and prioritized
according to a set of rules or considerations that balance and weigh the
rights against one another.*

Aharon Barak, probably the most prominent jurist on the subject of
proportionality in constitutional law, also offers compelling defences
for the use of proportionality tests. He justifies the use of these tests
because they facilitate the resolution of rights claims by recognizing that
“Ip]rinciples at the same normative level can be considered to be of
different social importance” in particular cases.* This acknowledgement,
according to Barak, allows for flexible and principled decision-making on
the basis of the facts relevant to each specific rights claim.* While Barak
is not blind to the criticisms that others may direct toward the concept of
proportionality, he ultimately concludes that “the suggested alternatives
are no better. In fact, their defects exceed those of proportionality.”*

It is apparent that one can use reason and logic to both attack and
defend utilitarian proportionality approaches toward resolving rights
claims. However, scholars tend to agree that proportionality is widely

40. Grégoire C N Webber, The Negotiable Constitution: On the Limitation of Rights (Cambridge:
Cambridge UP, 2010) at 89-114; see especially ibid at 101: “Even assuming that engaging in all-
things-considered balancing and proportionality analyses were possible in the technical sense, doing
so would do violence to the idea of a constitution and the guarantee of rights.”

41. Jeremy Waldron, “Rights in Conflict” (1989) 99:3 Ethics 503 at 518-519.

42. See generally Jeremy Waldron, “Fake Incommensurability: A Response to Professor Schauer”
(1994) 45:4 Hastings LJ 813.

43. Aharon Barak, Proportionality: Constitutional Rights and their Limitations (Cambridge:
Cambridge UP, 2012) at 350.

44. Ibid at 358.

45. Ibid at 481.
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accepted as the preferred approach to dealing with conflicts of rights and
rights limitations. David Beatty notes that proportionality tests are used,
to differing extents, within the constitutional and human rights regimes in
Canada, the United States, Germany, South Africa, Israel, Japan, Hungary,
Australia, and at the European Court of Human Rights,* and he concludes
strongly from this and other considerations that there can be no question
about the legitimacy of using proportionality assessments.?” Langvatn
suggests that there “is now a growing literature that holds this test out
as the most suitable test of the public justifiability (or public reason) for
rights-infringing acts and measures.”*® Even critics of proportionality
accept that “the principle of proportionality is more or less unanimously
endorsed,”® even if there remains much debate about how proportionality
ought to be applied to weigh and balance particular interests in particular
cases.”

As the above discussion attempts to establish, the general concept
of proportionality as a practical and utilitarian approach to resolving
rights claims is widely defended by jurists and adopted by constitutional
courts. Proportionality is not without its flaws, but it appears to be the
best basis (and I accept it as the best basis) for working out the competing
relationships between rights themselves, and between rights and other
socially valuable interests. Accepting that proportionality is the best,
or least worst, framework to use in cases involving these competing
relationships, however, is just the first step in determining how individual
cases should be decided. In the next Part of this article, analysis of several
contemporary Canadian freedom of religion cases will show how the
concept of proportionality is used in practice, and how its application
tends to disadvantage freedom of religion claims in these cases.

1. Crimes, weddings, degrees, and deaths: The sites of tension between
religious freedom and other Charter rights since 2010

While it may not have been accurate in my previous writing®' to

characterize freedom of religion as a right that is second among equals, it

was clearly established in this work that, at least between 1995 and 2010,

SCC cases involving freedom of religion tended to require significant

46. David Beatty, The Ultimate Rule of Law (New York: Oxford UP, 2004) at 162-163.

47. Ibid at 170.

48. Silje A Langvatn, “Taking Public Reason to Court: Understanding References to Public Reason
in Discussions about Courts and Adjudication” in Silje A Langvatn, Mattias Kumm & Wojciech
Sadurski, eds, Public Reason and Courts (Cambridge: Cambridge UP, 2020) 1 at 15.

49. Webber, supra note 40 at 88.

50. Ibid.

51. Madden, supra note 1.



12 The Dalhousie Law Journal

compromise from the religious adherents whose cases were before the
Court.>? Has this phenomenon continued into the present? As discussed in
the following sections, given how provincial courts of appeal and the SCC
have resolved cases since 2010 involving conflicts between freedom of
religion and other Charter interests, it seems that religious freedom rights
are still regularly, and perhaps overwhelmingly, required to give way.

As a preliminary matter, it is worth noting that this subordination
of religion appears to occur regardless of whether the rights in issue are
addressed under a traditional Oakes analysis,> or under the administrative
law framework that was set forth in Doré** for considering government
decisions that implicate Charter rights and values.”® The requirement
for religion to yield also seems to manifest in the case law regardless of
whether freedom of religion conflicts directly with another enumerated
Charter right,>® or whether it more indirectly encroaches upon a Charter
“value™’ (that is, with an idea that is expressed or implied within the
Charter, rather than with a cognizable Charter right).® A more complete

52.  Ibid at 86.
53. For instance, the SK Marriage Reference, supra note 6 at paras 67-100, was decided under a
traditional Oakes/proportionality analysis. Likewise, the ON Physician Case, supra note 6 at paras
58-60 and 96-187, was decided on the basis of a traditional Oakes/proportionality analysis, although
the Court of Appeal for Ontario seemed to question whether this was the appropriate framework (ibid
at para 60):
Accordingly, I would leave for another day the question of which standard of review and
framework ought to be applied in these circumstances. For the purposes of these reasons, I
simply apply the standard and framework chosen by the Divisional Court, which formed the
basis of the parties’ submissions on appeal. Nevertheless, like the Divisional Court, I would
reach the same result applying a reasonableness standard and the Doré/Loyola framework.
54. Supranote 5.
55.  For instance, the MB Marriage Case, supra note 6 at para 30, and the TWU BC case, supra note
6 at paras 57-105, both proceeded on the basis of a Doré analysis.
56. This type of right-versus-right conflict took place in the Nigab Case, supra note 6, wherein a
witness’ right to freely exercise her religion under paragraph 2(a) of the Charter by wearing a nigab
while testifying in a criminal trial clashed with the accused’s right to make a full answer and defence
(under section 7 of the Charter) by having the witness’ face exposed for the purposes of obtaining
cross-examination cues from the witness, and of facilitating credibility assessments of the witness.
57. For instance, in TWU BC, supra note 6, the reasons of Abella, Moldaver, Karakatsanis, Wagner,
and Gascon JJ were replete with references to the Charter values, including values of equality and
human rights (ibid at paras 41 and 46), that factored into the decision. In separate reasons, McLachlin
CJ (concurring), Rowe J (concurring in the result), and Coté and Brown JJ (dissenting) were all critical
in different ways of the majority’s reliance on Charter values, as opposed to Charter rights, to dispose
of the appeal.
58.  Charter values have been described as “those values that underpin each right and give
it meaning,” and it has been suggested that these values “help determine the extent of any given
infringement in the particular administrative context and, correlatively, when limitations on that right
are proportionate in light of the applicable statutory objectives” (Loyola, supra note 5 at para 36).
It is beyond the scope of this article to fully canvass the manner in which Charter values have been
relied upon by Canadian courts generally, but it is worth noting that many courts and academics have
been critical of the use of Charter values writ large. See e.g. Gehl v Canada (Attorney General), 2017
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account of how freedom of religion is treated in leading appellate and SCC
cases since 2010 is contained in the sections immediately below.

1. Provincial Court of Appeal cases

At the appellate court level, the three most significant cases (in terms of
complexity, depth of analysis, and notoriety) since 2010 involving freedom
of religion claims that were in tension with other Charter rights or values
are, arguably, the SK Marriage Reference, the MB Marriage Case, and the
ON Physician Case.

The SK Marriage Reference originated from arefusal (based onreligious
grounds) by some Saskatchewan marriage commissioners to solemnize
same-sex marriages. The Saskatchewan government had subsequently
requested an advisory opinion from the Court of Appeal for Saskatchewan
(SKCA) concerning the constitutionality of two contemplated amendments
to the provincial Marriage Act.® Both amendments would have permitted
marriage commissioners to refuse to solemnize same-sex marriages out of
respect for the religious beliefs of these commissioners.*

The SKCA unanimously ruled that the proposed amendments would
infringe Charter subsection 15(1) equality rights of same-sex couples in
ways that could not be justified under section 1 of the Charter.®' The Court
quickly found that the contemplated amendments would infringe upon the
equality rights of same-sex couples®? and proceeded to complete a lengthy
Ouakes analysis.®® This analysis recognized that government compulsion of
a marriage commissioner to solemnize same-sex marriages would result in
an infringement upon the commissioner’s freedom of religion rights under
paragraph 2(a) of the Charter.** The Court then gave a full measure (i.e., 13
paragraphs) of consideration to the freedom of religion interests that were
at stake in the case® and noted transparently how conflicting freedom of
religion and equality rights needed to be reconciled.®® This recognition of
the importance of freedom of religion as a right that cannot automatically
be trumped by equality rights reinforces the notion that the different rights
have—at least in the abstract—the same value and importance. This point

ONCA 319, per Lauwers and Miller JJA (concurring), at paras 76-83 (for a forceful caution against
reliance on Charter values in constitutional adjudication); see also Macklin, supra note 17.

59. SK Marriage Reference, supra note 6 at paras 1-2.

60. Ibid at para 2.

61. Ibid at paras 101 and 162.

62. Ibid at paras 39 and 41-45.

63. Ibid at paras 53-100.

64. Ibid at paras 53-65.

65. Ibid at paras 54-66.

66. Ibid at para 66.
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was made even more explicit by the SKCA’s description of how rights
reconciliation must unfold: “This assessment must, of course, proceed on
the basis that the Charter does not create a hierarchy of rights and that
neither s. 2(a) interests nor those interests arising under s. 15(1) are, by
definition, more worthy of being safeguarded than the other.”®’

However, the Court found that the contemplated amendments did not
minimally impair the equality rights of same-sex couples.®® Furthermore,
in the final stage of its proportionality analysis, the Court found that the
harms of the law would outweigh its benefits:* gay and lesbian couples
“could be shunned,”” the harms could “ripple through friends and families
of gay and lesbian persons and the public as a whole,””! and the rule of law
could be weakened by commissioners who attempt to shape their office’s
role “to make it conform with their personal religious or other beliefs.””?

The SK Marriage Reference as a whole, then, does two important
things: first, it demonstrates one Canadian court’s commitment to treating
all Charter rights as having the same conceptual value; and, second, it
illustrates how, at a more concrete and factual level, the benefits gained
by individual exercises of religious rights can be outweighed by the harms
that such exercises inflict upon the equality rights of others.

The SK Marriage Reference was followed in 2018 by a substantially
similar case—the MB Marriage Case.” In that case, the government of
Manitoba withdrew a religious marriage commissioner’s registration to
solemnize marriages because the commissioner refused to solemnize
same-sex marriages.” At the Court of Appeal for Manitoba (MBCA),
the Court found that the government’s decision amounted to more than
trivial or insubstantial interference with the commissioner’s freedom
of religion,” but it nonetheless held that the decision was reasonable.”
The MBCA found that the commissioner’s right to religious freedom
was in conflict with the equality rights of same-sex couples and non-
Christian couples (whose marriages the commissioner also refused to
solemnize).”” No actual same-sex or non-Christian couples were identified

67. Ibid.

68. Ibid at paras 85-88.
69. Ibid at paras 90-99.
70. Ibid at para 94.

71. Ibid at para 96.

72. Ibid at para 97.

73.  MB Marriage Case, supra note 6.
74. Ibid at para 2.

75. Ibid at para 63.

76. Ibid at para 91.

77. Ibid at paras 75-76.
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as having been harmed by the commissioner’s refusal to solemnize certain
marriages, but the MBCA nonetheless characterized the conflict between
Charter religious and equality rights in this case as being real, and not
simply hypothetical.”® In considering how to balance these competing
rights in a reasonable way, the MBCA confirmed that the harm to equality
rights would be “very significant and genuinely offensive,”” and therefore
upheld the application judge’s decision.

In the process of articulating this decision, the MBCA rejected the
commissioner’s argument that the revocation of his registration created
a hierarchy of rights wherein equality would have precedence over
religion.*® The Court found that the application judge’s decision “clearly
indicates that a balancing of rights occurred, as opposed to the creation
of a hierarchy. [...] The Decision is reasonable. It reflects a considered
balancing of the Charter protections in issue, accommodating both
interests in a proportionate manner and in accord with the fundamental
values protected by the Charter.”®!

In this case, as in the SK Marriage Reference, a Canadian appellate
court again confirmed the equal importance that all Charter rights have as
a general matter, but again found that the harm to equality rights of certain
individuals that would flow from a commissioner’s free exercise of his
religious rights was disproportionate. In other words, these two marriage
commissioner cases illustrate how religious and equality rights start from
the same positions of value in cases of rights conflicts, but also how real-
world fact scenarios can give substance to cost-benefit calculations in
ways that drive courts to find in favour of equality interests at the expense
of religious rights.

The final Canadian appellate case since 2010 that merits consideration
here is the ON Physician Case.®® In that case, several religious physicians
sought to have the College of Physicians and Surgeons of Ontario’s
(“the College”) policy on effective referrals declared unconstitutional as
an infringement of their freedom of religion.* The policy required any
physician who objected on religious grounds to performing abortions,
prescribing contraceptives, providing medical assistance in dying, and
offering certain other forms of care that may be religiously contentious, to
provide patients with effective referrals to other health care providers who

78. Ibid at para 75.

79. Ibid at para 77, citing SK Marriage Reference, supra note 6 at para 41.
80. Ibid at paras 80-92.

81. Ibid at para 91.

82. Supra note 6.

83. Ibid at para 2.
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could deliver the requested medical care.** The religious physicians were
unsuccessful in their applications for declarations of unconstitutionality
at the Divisional Court level.* They therefore appealed to the Court of
Appeal for Ontario (ONCA).

The ONCA saw this case as one involving a conflict between the
Charter section 7 rights of patients (to access health care) and Charter
religious freedom rights of physicians,* and engaged in an Oakes
analysis to dispose of the appeal.’” In assessing whether the College’s
policy minimally impaired the Charter rights of objecting physicians,
the ONCA focused at length on the “rejection, shame and stigma” that
patients would feel when denied medical services on time-sensitive
issues,*® noting that—on the evidence—these were “not theoretical”
harms.® The Court concluded that the College’s policy was minimally
impairing of objecting physicians’ rights.”® In the final step of its Oakes
analysis, the ONCA discussed the burden that the effective referral policy
created for objecting physicians but ultimately concluded that “patients
should not bear the burden of managing the consequences of physicians’
religious objections.”' The ONCA found that the harms to physicians
caused by the policy were outweighed by the harms to patients that the
policy prevented.”

The ON Physician Case was perhaps less explicit than the two
marriage commissioner cases in terms of its affirmation of the equal
status of all Charter rights as a starting point for its analysis. However,
the ONCA gave significant consideration to the matter of the objecting
physicians’ freedom of religion in a way that suggested the importance
of the right. The ONCA was also clearly concerned about the section 7
Charter interests of patients that were in tension with the religious rights
of the objecting physicians, and it seemed to be similarly concerned about
patients’ equality rights (even if these were not explicitly mentioned).”
While all of these rights may have held the same value to the Court as a
general matter, the particular facts and evidence in this case led the Court

84. Ibid at paras 14-27.

85. Ibid at para 5.

86. Ibid at para 166.

87. Ibid at paras 96-187.

88. Ibid at para 132.

89. Ibid at para 133; see also ibid at para 161.

90. Ibid at paras 160-161.

91. Ibid at para 185.

92. Ibid at para 187.

93. See, for instance, ibid at para 123, where the ONCA appears concerned about the same types of
historical marginalization and oppression (of pregnant women and of seriously disabled patients) that
often forms the subject matter of Charter subsection 15(1) litigation.
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to conclude that the religious rights of objecting physicians needed to be
compromised in order to avoid greater harms to the rights and interests of
vulnerable patient groups.

2. SCC cases

At the SCC level, two cases since 2010 stand out for their consideration of
freedom of religion rights that were in conflict with other Charter rights:
the Nigab Case (2012) and TWU BC (2018).

The Nigab Case centred on the question of whether a Muslim
sexual assault complainant should be permitted to wear her nigab on the
witness stand in accordance with her right to freely exercise her religion,
notwithstanding the impact that wearing the nigab might have on the
accused men’s Charter rights to make a full answer and defence.” The
SCC majority in this case (there were separate concurring and dissenting
opinions that will not be discussed here for the sake of brevity) decided
to remit the case to the court of first instance for reconsideration,’ but in
the process, it essentially described how the case should be decided upon
reconsideration.

Chief Justice McLachlin, writing for the majority, quickly
acknowledged that religious and fair trial Charter rights seemed to conflict
in this case and affirmed that a court must first attempt to “resolve the
claims in a way that will preserve both rights.”*® However, the majority
then telegraphed its suspicion that this type of resolution may be
impossible in the Nigab Case.”” The Chief Justice then considered how a
proportionality analysis might unfold in this case upon reconsideration, as
she identified—but purported not to weigh—the potential harms on both
sides of the conflicting rights equation.’® She first noted that “it is difficult
to measure the value of adherence to religious conviction, or the injury
caused by being required to depart from it,” and she seemed to suggest

94.  Nigab Case, supra note 6 at paras 5-9. The right of an accused to make a full answer and defence

to criminal charges is protected under s 7 of the Charter: see R v Mills, [1999] 3 SCR 668 at para 69.

95.  Nigab Case, supra note 6 at para 13.

96. Ibid at para 32.

97. Ibid at para 33:
On the facts of this case, it may be that no accommodation is possible; excluding men from
the courtroom would have implications for the open court principle, the right of the accused to
be present at his trial, and potentially his right to counsel of his choice. Testifying without the
niqab via closed-circuit television or behind a one-way screen may not satisfy N.S.’s religious
obligations. However, when this case is reheard, the preliminary inquiry judge must consider the
possibility of accommodation based on the evidence presented by the parties.

98. Ibid at paras 34-45.

99. Ibid at para 36. This statement echoes an earlier statement by McLachlin CJ in Hutterian

Brethren, supra note 21 at para 89:
There is no magic barometer to measure the seriousness of a particular limit on a religious
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that factors such as the number, identity, and gender of the individuals
present in the room during the witness’ testimony would all need to be
considered in quantifying the harm to NS’s religious rights.!® The Chief
Justice also noted the broader harm that may flow from any requirement
for NS to remove her niqab while testifying: similarly situated victims
and witnesses in the future may be deterred from reporting crimes, which
would represent a cost to those individuals and to the public as a whole.'”!

Chief Justice McLachlin then stressed the importance of effective
cross-examination and credibility assessments as elements of the right to
a fair trial, which she described as “a fundamental pillar without which
the edifice of the rule of law would crumble.”'*> The deployment of this
dramatic metaphor may represent a turning point in the decision, wherein
it begins to seem obvious how the majority thinks that the rights-balancing
ought to be performed by the court of first instance. The majority concludes
its proportionality guidance in very strong, and probably conclusive,
language: “it may be ventured that where the liberty of the accused is at
stake, the witness’s evidence is central to the case and her credibility vital,
the possibility of a wrongful conviction must weigh heavily in the balance,
favouring removal of the nigab.”'*

The SCC majority’s reasons in the Nigab Case represent a statement
from Canada’s apex court that freedom of religion cannot automatically
be trumped by another right. The majority stresses that efforts must be
made to reconcile competing rights claims and explains over some 11
paragraphs why any approach that creates a firm rule giving one right
precedence over another in a case like this must be rejected.'® In this
sense, like the two marriage commissioner cases, the Nigab Case goes to

practice. Religion is a matter of faith, intermingled with culture. It is individual, yet profoundly
communitarian. Some aspects of a religion, like prayers and the basic sacraments, may be so
sacred that any significant limit verges on forced apostasy. Other practices may be optional or a
matter of personal choice. Between these two extremes lies a vast array of beliefs and practices,
more important to some adherents than to others.
100. Nigab Case, supra note 6 at para 36.
101. Ibid at para 37.
102. Ibid at para 38.
103. Ibid at para 44. Notwithstanding the majority’s apparent acceptance of the importance of
seeing a witness’ face as part of the need to ensure a fair trial (if not for the purpose of credibility
assessments, at least for the purpose of permitting trial counsel to act on subtle visual cues as part of
cross-examination), it is worth noting that the empirical validity of arguments linking trial fairness
with one’s ability to see a witness’ demeanour has been called into question by a number of scholars.
See e.g. Natasha Bakht, “In Your Face: Piercing the Veil of Ignorance about Nigab-Wearing Women”
(2015) 24:3 Soc & Leg Stud 419; see also Karl Laird, “Confronting Religion: Veiled Witnesses, the
Right to a Fair Trial and the Supreme Court of Canada’s Judgment in R v N.S.” (2014) 77:1 Mod L
Rev 123.
104. Nigab Case, supra note 6 at paras 46-56.



Explaining the Phenomenon of Religious Losses in 19
Contemporary Canadian Constitutional Cases...

great lengths to dispel any notion that a hierarchy of rights exists within
the Charter. However, it seems evident from the majority’s reasons that
they viewed the harms to the two accused whose fair trial rights could be
compromised, and to all members of society who share a common interest
in the conduct of fair criminal trials, as being greater than the harms to
a religious witness who must remove her nigab. Once again, at the level
of specific facts within specific cases, a Canadian court saw the weight
of religious interests as relatively light in comparison with the weight of
other Charter interests.

The last religious freedom case since 2010 meriting discussion
here is the TWU BC case.'” That case arose when the Law Society of
British Columbia (LSBC) decided not to approve a proposed law school
at an evangelical Christian institution, Trinity Western University, where
there would have been a mandatory Covenant applicable to all students
that prohibited any sexual relations outside of the sanctity of marriage
“between a man and a woman.”'’ The Charter protection at play in the
case was the religious freedom of Trinity Western University, and of
prospective students who may have attended the proposed law school
(collectively, “the Claimants”),'”” which was in tension with the LSBC’s
statutory mandate of “upholding and maintaining the public interest in
the administration of justice.”'”® A majority of the SCC (there were four
sets of reasons between the nine judges who decided the appeal, but
again, only the majority opinion is discussed here for the sake of brevity)
accepted that “promoting equality by ensuring equal access to the legal
profession, supporting diversity within the bar, and preventing harm to
LGBTQ law students were valid means by which the LSBC could pursue
its overarching statutory duty.”'"”

The majority did not characterize this case as one that involved
conflicting Charter rights, even though it may have been possible to
argue that the subsection 15(1) equality rights of LGBTQ individuals
were implicated in the LSBC’s decision, as members of a group whose

105. This case has been the subject of extensive commentary in academic circles. See e.g. Alice
Woolley & Amy Salyzyn, “Protecting the Public Interest: Law Society Decision-Making after Trinity
Western University” (2019) 97:1 Can Bar Rev 70; Barry W Bussey, “Law Matters but Politics Matter
More: The Supreme Court of Canada and Trinity Western University” (2018) 7:3 Oxford JL &
Religion 559. For a particularly personal and candid analysis of the decision, see Diana Ginn & Kevin
Kindred, “Pluralism, Autonomy and Resistance: A Canadian Perspective on Resolving Conflicts
between Freedom of Religion and LGBTQ Rights” (2017) 12:1 Religion & Human Rights 1.

106. TWU BC, supra note 6 at para 6.

107. Ibid at para 2.

108. Ibid at para 40.

109. Ibid.
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conduct (and, in many ways, identity) was targeted by the University’s
Covenant in a discriminatory manner. Nonetheless, it seems clear from
the LSBC'’s efforts to make a decision that promoted equality, supported
diversity, and prevented harm to LGBTQ law students, and from the SCC
majority’s acceptance of this basis for the LSBC’s decision, that the case
was fundamentally about resolving a conflict between religious freedom
and equality objectives''—both of which find expression in the Charter.

The majority gave due consideration to the religious freedom rights
that were affected by the LSBC’s decision and recognized the importance
of both the individual and communitarian aspects involved in practicing
one’s religion.'"! The majority then proceeded to engage in a harm-benefit
weighing assessment in order to determine whether the LSBC’s decision
proportionately balanced the statutory objective with the Claimants’
Charter interests, as required by the Doré framework.

In considering the harms to the Claimants’ rights, the majority noted
that “the limitation in this case is of minor significance” because it only
prevented students from “studying law in their optimal religious learning
environment where everyone has to abide by the Covenant.”'!? Essentially,
the majority concluded that an enforced Covenant was, for the Claimants,
a nice-to-have rather than a need-to-have condition for their studies.'

In contrast, the majority found that the Covenant would cause numerous
harms to members of the LGBTQ community and to the broader public—
harms that the majority characterized as “concrete, not abstract, harms to
LGBTQ people and to the public in general.”'"* Both the individual and
collective elements of these harms were discussed at length.''* When all of
these harms were considered in the aggregate, the SCC majority seemed
to be most troubled by their sense that the “Covenant is a commitment
to enforcing a religiously based code of conduct, not just in respect of
one’s own behaviour, but also in respect of other members of the TWU
community.”"'® Because the Covenant was really, for the majority, all
about projecting one’s religious beliefs onto others, the majority found
that the LSBC’s decision did not represent “a serious limitation on the
religious rights of members of the TWU community.”"” In contrast, being

110. Ginn & Kindred, supra note 105 at 4.
111. TWU BC, supra note 6 at para 64.

112. Ibid at para 87 (emphasis in original).
113. Ibid at paras 88 and 90.

114. Ibid at para 103 (emphasis in original).
115. Ibid at paras 93, 95, and 98.

116. Ibid at para 99.

117. Ibid at para 102.
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“required by someone else’s religious beliefs to behave contrary to one’s
sexual identity is degrading and disrespectful.”"'® The majority found that
the LSBC’s decision to refuse to approve the University’s law school
represented a proportionate balance.'

The TWU BC case is interesting (and similar in certain ways to the
MB Marriage Case and the ON Physician Case) in that it involves tension
between the clear religious Charter rights of identifiable claimants (the
University and a representative potential student) on the one hand, and
the less clear Charter-protected equality values of a group that was not
directly a party to the litigation (the LGBTQ community) on the other
hand. In spite of this reality, the SCC majority, like the courts in all of the
previous cases discussed above, ultimately concluded that the benefits of
protecting religious rights to their fullest was outweighed on the specific
facts of the case by the harms that would result to others from such a
decision—in this case to members of the LGBTQ community and the
public. Although the SCC majority did not reassert the Court’s position
that there is no hierarchy of rights under the Charter in TWU BC, this
omission can perhaps best be explained by recalling that the majority did
not frame the case as one involving a direct conflict of rights in the first
place.

3. Religious rights in Canada—generally equal, but specifically losing

As the above overview of five key religious freedom cases in Canada
suggests, Canadian courts continue to make strong efforts to reinforce the
conceptually equal status of all Charter rights and to engage with religious
freedom issues in detailed ways. It seems from these cases that, where
religious Charter rights are in tension or conflict with other Charter rights
or values, Canadian courts begin from the conceptual position that no right
should automatically prevail over another right. However, as the cases
discussed in this Part show, once courts are forced to descend from the
abstract of rights guarantees into the particular facts of the cases, it appears
as if the factors that weigh against protecting religious rights to their full
extent tend to carry more weight than the factors weighing in favour of
protecting religious rights.'?In Part I1I, below, I offer an account as to why
this tendency in the jurisprudence is justifiable as a matter of persuasive

118. Ibid at para 101.

119. Ibid at para 104.

120. See Richard Moon, Freedom of Conscience and Religion (Toronto: Irwin Law, 2014) at 137
(wherein the author notes that Canadian courts affirm the importance of religious identity when
finding infringements on freedom of religion, but tend to weigh religious considerations lightly when
conducting proportionality analyses).
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theory. For the time being, however, | have tried to illustrate how freedom
of religion is viewed conceptually by Canadian courts as a right worthy
of equal protection alongside other rights, but how the right is nonetheless
one that courts are willing to see compromised in specific cases in order
to achieve proportionate balances between competing rights and interests
in those cases.

Before going further, I must acknowledge that my analysis only
considers a small number of notorious Canadian cases since 2010, and
only ones decided at the level of appeal/apex courts. Thus, one might
be concerned about drawing widespread general conclusions from my
analysis. This is a fair concern. For the purposes of the discussion that
follows in this article, however, it is not important to quantify exactly
how widespread the phenomenon (of stressing the importance of religious
freedom before requiring that it yield to other rights and interests) might
be. Rather, it is only important to acknowledge that the phenomenon exists
in some or many cases, and that it is therefore worthwhile to expose and
contemplate the phenomenon.

There is also, perhaps, a more epistemic concern with my analysis:
we can probably never know what value Canadian judges internally place
on religious freedom rights. A more cynical critic might suggest (as |
implicitly suggested in previous work)'?!' that Canadian courts simply pay
lip service to the notion of a non-hierarchical set of rights that includes
freedom of religion, before they consciously subordinate religious rights
to any other rights that are at stake in a case. Again, for the purposes of
the discussion that follows (attempting to justify the outcomes in these
cases in broadly accepted terms that are grounded in legal and liberal
political theory), no level of absolute certainty as to how Canadian judges
personally value freedom of religion alongside other rights is needed. [ am
far more concern